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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


PREPARED BY THE FINANCE BRANCH. OFFICE OF THE JUDGE ADVOCATE GENERAL 


FEDERAL CIVILIAN EMPLOYMENT OF ACTIVE DUTY MILITARY 

PERSONNEL—Incompatibility; Payment of Fee Denied 
@ The Comptroller General recently considered the ques- 
tion whether the Veterans’ Administration might pay for 
fee-basis medical services rendered to an eligible veteran 
by a military physician on active duty with the Armed 
Forces who is engaged in limited medical practice after 
duty hours with permission of his commanding officer. 
The practice in question occurred under Veterans’ Ad- 
ministration programs in which a veteran may be treated 
by a licensed non-Veterans’ Administration physician 
on a fee basis. Fees charged by fee-basis participating 
physicians are paid directly to them by the Veterans’ 
Administration in accordance with the agreed fee 
schedule. 

The Comptroller General first reiterated the long- 
established rule of the accounting officer of the Govern- 
ment, that, in the absence of specific statutory authority 
therefor, any agreement or arrangement for the rendi- 
tion of services to the Federal Government in another 
position or employment is incompatible with a member’s 
military duties, actual or potential. He then held that, in 
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the absence of a statute providing otherwise, the per- 
formance of compensated services for the Government 
by a member of one of the military services in a capacity 
other than the one for which he receives his primary 
compensation would be incompatible with his military 
duties and payment of the fee in question by the Vet- 
erans’ Administration would not be authorized. (Comp. 
Gen. Decision B-133972 of April 1, 1968.) 

(NOTE: 5 U.S.C. 5534a provides, “A member of a uni- 
formed service who has performed active service and 
who is on terminal leave pending separation from, or 
release from active duty in, that service under honorable 
conditions may accept a civilian office or position in the 
Government of the United States, its territories or 
possessions, or the Government of the District of Colum- 
bia, and he is entitled to receive the pay of that office 
or position in addition to pay and allowances from the 
uniformed service for the unexpired portion of the 
terminal leave.’’) 


(Continued on page 31) 














INVESTIGATION: 
1968°* 


CAPTAIN 


HOMER A. WALKUP, 


JAGC, USNR** 


Beginning with the earliest English statutes, Captain Walkup traces 
the history, to the present day, of investigative provisions in Anglo- 
American military law and regulation. His article concludes with a 
valuable summary of the changes to investigative procedures in the 
Navy recently effected by a change to the Manual of the Judge Advocate 


General. 


INTRODUCTION 


T IS WORTHY of reflection that three of the 

most controversial cases decided by the Su- 
preme Court of the United States while presided 
over by Chief Justice Warren involved, at base, 
constitutional limitations upon investigative, 
rather than trial, procedures.!-? Factual truth is 
the lodestar of an investigative process, and 
ideally the quest should be pursued without re- 
gard to consequences, to persons affected, or 
to what is to be done with the information 
obtained. That ideal is unattainable, since there 








*The title was suggested by, “Investigation: 1862,” an article by 
T. Harry Williams appearing in American Heritage, December, 
1954, Vol. VII, No. 1, at 17. 

**Captain Walkup is currently serving as Deputy Assistant Judge 
Advocate General (Investigations). He has previously served as 
a member of a Board of Review, and as a legal consultant in the 
Bureau of Naval Personnel. He holds A.B and LL.B. Degrees 
from West Virginia University (1935 and 1938), and an 
LL.M. from Georgetown Law School (1947). He is a member of 
the West Virginia State Bar and the Bars of the Supreme Court 
of Appeals of West Virginia and the United States Supreme 
Court. 

- Jencks v. United States, 353 U.S. 657 (1957). Jencks held that 
when an investigator testified in a criminal prosecution, the 
report he had made to his superiors concerning the subject mat- 
ter of his testimony should have been made available to the 


— 


is seldom if ever any “investigation” (in the pre- 
vailing connotations of the term) of happy and 
creditable events. The events which are in fact 
the subject matter of investigations to varying 
extents cast reflections upon all persons in posi- 
tions of authority with respect to the occur- 
rences and the individuals involved. Each such 
person is subject to some animadversion, ex- 
plicit or implicit, for not having foreseen the 
probability of an occurrence of this type, and 
for not having placed in force measures effective 
to prevent it. Each such person is impelled cur- 
rently to go on record with his disapproval of 





1. (cont’d) defense upon request to provide a basis for effective 
cross-examination. 

. Mallory v. United States, 354 U.S. 449 (1957). Mallory held in- 
admissible a confession obtained when the subject was arrested 
and questioned for a period of hours without being arraigned 
before a committing magistrate. 

3. Miranda v. Arizona, 384 U.S. 436 (1966). Miranda ruled inadmis- 
sible a confession obtained in the absence of explicit advice to 
the one interrogated as to his “rights,” including the right to 
consult and have present counsel trained in the law, and to have 
counsel so trained provided for him if he were indigent. United 
States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967) holds the 
Miranda rules applicable to investigations in the Armed Forces 
if inculpatory statements obtained thereby are to be admitted in 
evidence before courts-martial. 


w 
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others more proximately responsible, and to in- 
dicate the action within the scope of his own 
authority which is being undertaken to preclude 
similar events in the future. Thus there is un- 
avoidably some degree of defensive motivation, 
conscious or unconscious, on the part of every 
person concerned with an investigation, and this 
subjective element is accentuated by ambiva- 
lence—the conflict in the innermost recesses of 
our beings between compassion and cruelty. The 
investigator is essentially a policeman, and we 
have it from Gilbert that “A policeman’s lot is 
not a happy one!” + In a military or naval orga- 
nization—a regulated society within a larger, 
less regulated society—investigation presents 
more pronounced problems. A member of a Con- 
gressional investigating committee was once 
heard to make the observation: “It’s quite a sys- 
tem you have in the military. When something 
goes wrong, a commanding officer orders some- 
one to investigate himself!” This is an apt 
epitome. We see the unhappy policeman investi- 
gating his unhappy police sergeant, and strug- 
gling with that great unwritten first principle 
of organizational success, i.e., “Don’t put the 
boss on report!” 


HISTORICAL BACKGROUND—PRE-REVOLUTION 


Since the time of Richard I, the Lion Hearted, 
the land and naval forces of Great Britain have 
had separate and distinct lines of regulatory au- 
thority. The 1190 Ordinance of Richard I was a 
combined articles of war and articles for the 
government of the navy, being designed to con- 
trol crusading soldiers en route to the Holy Land 
as well as the sailors on the vessels transporting 
them. The Ordinance included a_ provision, 
“ . . If any one shall be convicted, by means of 
lawful witnesses... of theft... [he]... shall 
have his head cropped... and boiling pitch shall 
be poured thereon, and then the feathers of a 
cushion shall be shaken out upon him... .”® 
That Ordinance did not, however, go further to 
suggest how, investigatively, the identity of 
those witnesses might be ascertained and their 
opportunity for observation verified, nor did it 
require (possibly while the pitch was visibly be- 
ing readied) that either witnesses or suspects 
be given an opportunity to consult their favorite 
solicitors. The fabled Code or Laws of Oleron, 
although containing ancestral conduct/line of 
duty criteria, had nothing to say about the in- 
vestigative mechanics of ascertaining those 


4. The Pirates of Penzance, Act. Il, Sergeant’s Song. 

5. The Ordinance of Richard I is reprinted as Appendix I in 
Winthrop, Military Law and Precedents 903 (2d ed. 1895) 
[hereinafter Winthrop]. 
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conditions.°® 

The articles of war in Britain were issued by 
executive authority—the Crown Prerogative— 
and not until 1718 did the Parliament by statute 
provide that articles so made by the Crown 
should be operative within the Kingdom as well 
as beyond the seas.’ The earliest British articles 
of war, those of Richard II in 1385,° contain 
nothing of pertinence to investigations. In 
Sweden, the widely published and frequently 
copied Code of Articles of King Gustavus Adol- 
phus, published in 1621, included provisions for 
two military courts—a lower court and a higher 
court—and seems to have contemplated criminal, 
civil, and investigative functions.® The British 
Articles of War of 1765,?° which were in force 
at the beginning of the American Revolution and 
adopted with minimal changes in language by the 
Continental Congress to govern our own land 
forces,'! contained provisions relative to investi- 
gative functions to be performed by courts-mar- 
tial by way of adjudicating complaints of wrongs, 
adjudicating disputes, and receiving inventories 
of effects of deceased officers.” 


6. The Laws of Oleron, the Laws of Wisby, and the Laws of the 
Hanse Towns are reprinted in the appendix of 30 F. Cas. at 
1171, 1189, 1197. See: Bastow, Some Considerations in Deter- 
mining Line of Duty—Misconduct Status, infra at 27. 

- Winthrop, 19-20. 

. Winthrop, App. II, 904. The Articles of War of James II in 
1688, Winthrop, App. V, 920, are similarly not helpful. 

9. Winthrop, App. III, 907. [Winthrop indicates the text to have 
been translated and printed in Ward, Animadversions of Warre 
(London, 1639).] Articles 151-153 provide as follows: 

“151. All questions in like manner happening betwixt Officers 
and their Souldiers, if they suspect our lower Court to be partiall 
anyway, then may they appeale unto our highest Court, who 
shall decide the matter. 

“152. If a Gentleman or any Officer be summoned to appeare 
before the lower Court, for any matter of importance that may 
touch his life, or honour; then shall the same be decided by our 
higher Court. 

“153. All civill questions shall be in controve .ie in our lower 
Court, if the debt or fine extends unto five hundred Dollars 
or seventy-five pounds or above; if the party complains of 
injustice they may thence appeale unto the higher Court, if so 
be they can first prove the injustice.” Jd., at 917. 

10. Winthrop, App. VII, 931. 

11. Infra, note 21. 

12. Winthrop, App. VII, 931. Section XII, Art. II: “If any inferior 

Officer or Soldier shall think himself wronged by his Captain, 
or other Officer commanding the Troop or Company to which he 
belongs, he is to complain thereof to the Commanding Officer of 
the Regiment, who is hereby required to summon a Regimental 
Court-martial, for the doing Justice to the Complainant; from 
which Regimental Court-martial either party may, if he thinks 
himself still aggrieved, appeal to a General Court-martial: But 
if, upon a Second Hearing, the Appeal shall appear to be 
vexatious and groundless, the Person so appealing shall be 
punished at the Discretion of the said General Court-martial.”’ 
Id., at 938. 
Section XV, Art. XII: “The Commissioned Officers of every 
Regiment may, by the Appointment of their Colonel or Com- 
manding Officer, hold Regimental Courts-martial for the en- 
quiring into such Disputes, or Criminal Matters, as may come 
before them, and for the inflicting corporal Punishments for 
small Offences . .. .”’ Id., at 943. (Cont’d) 


oa) 




















The British Royal Navy, however, was per- 
manently established and regulated by act of 
Parliament. The first comprehensive set of ar- 
ticles was enacted in 1661.1° These contemplated 
naval courts-martial for the trial of offenses only 
and quite specifically set forth the locale in 
which offenses were to be committed to be so 
tried.'* In 1748 two statutory provisions were 
enacted relative to crews of vessels lost or cap- 
tured by an enemy, which were included among 
the statutes consolidated into the Act of 22 
George II, effective on and after Christmas Day, 
1749.'° These statutes, the text of which is set 
forth in the footnote, contemplated the holding 
of a court-martial “to enquire into” the cause of 
the loss and the performance of the crew during 
the operations preceding and attending the loss, 
with entitlement of the surviving and repatri- 
ated members of the crew to their pay being 
made dependent upon the findings of the court- 
martial. 


HISTORICAL BACKGROUND—AMERICAN 


From 1775 until the enactment of the Uni- 
form Code of Military Justice in 1950, regulation 
of the land and naval forces, respectively, of the 
United States was by two separate and distinct 


12. (Cont’d) Section XVII, Art. I: ““When any Commissioned Officer 
shall happen to die ... the Major of the Regiment .. . shall 
immediately secure all his Effects or Equipage then in Camp or 
Quarters; and shall before the next Regimental Court-martial 
make an inventory thereof, and forthwith transmit the same to 
the Office of Our Secretary at War, to the end that his Executors 
may ... receive the Overplus, if any be... .” Id., at 945. 

13. 13 Car. 2, c. 9, An Act for Establishing Articles and Orders for 
the Regulating and Better Government of His Majesties Navies, 
Ships of War, and Forces by Sea. 

14. Id., Article XXXVI (Terminal Article): “Provided also, and be 
it further enacted by the authority aforesaid, That this act, or 
any thing or things therein contained, shall not in any manner 
of wise extend to give unto the lord admiral of England for the 
time being, or to any his vice-admirals, judge or judges of the 
admiralty, his or their deputy or deputies, or to any other the 
officers or ministers of the admiralty, or to any others having 
or claiming any admiral power, jurisdiction or authority within 
this realm and Wales, or any other the King’s dominions, any 
other power, right, jurisdiction, preheminence, or authority, then 
he or they or any of them, lawfully have, hath, or had, or ought 
to have and enjoy before the making of this act, other then for 
such of the offences specified in the several articles contained 
in this act, as hereafter shall be done upon the main sea, or in 
ships or vessels being and hovering in the main stream of great 
rivers, only beneath the bridges of the same river nigh to the 
sea, within the jurisdiction of the admiralty, and in no other 
places whatsoever, and committed only by such persons as shall 
be in actual service and pay in his Majesty’s fleet, or ships of 
war.” 

15. 21 Geo. 2, c. 11 (1748). 

16. 22 Geo. 2, c. 33 (1749), An Act for Amending, Explaining, and 
Reducing into One Act of Parliament, the Laws Relating to the 
Government of His Majesty’s Ships, Vessels, and Forces by Sea. 
Section II of this Act enacted Articles and Orders 1 to 36, most 
of which define and penalize offenses. Sections XXI and XXII 
incorporate the provisions of the 1748 Act: 


nw 


lines of authority. Occasionally maverick stat- 
utes will be found applying to both, but in 
general, from the Houses of Congress, in each 
of which a Naval Affairs Committee and a Mili- 
tary Affairs Committee were respectively jeal- 
ous of their jurisdiction, down to the yard craft 
moored at an Army pier, there was apparent 
little exchange of experience reflected in evolu- 
tion of common regulatory provisions. Accord- 
ingly, statutory provisions relating to investi- 
gations in the Army and Navy will be separately 
examined. 
1. ARMY 


The Massachusetts Articles of War, adopted 
by the Provisional Congress of Massachusetts 
Bay, 5 April 1775,** are the earliest independent 


16. (Cont’d) “XXI. And be it further enacted by the authority afore- 
said, that from and after the twenty fifth day of December, one 
thousand seven hundred and forty nine, all the powers given 
by the several articles and orders established by this act, shall 
remain and be in full force with respect to the crews of such 
of his Majesty’s ships as shall be wrecked, lost, or destroyed, 
until they shall be regularly discharged from his Majesty’s fur- 
ther service, or removed to some other of his Majesty’s ships of 
war, or until a court-martial shall be held, pursuant to the cus- 
tom of the navy in such cases, to enquire into the causes of the 
loss of the said ship or ships: and if upon such enquiry it shall 
appear by the sentence of the court-martial that all, or any of 
the officers or seamen of the said ship or ships did their utmost 
to preserve, get off, or recover the said ship or ships, and since 
the loss thereof have behaved themselves obediently to their 
superior officers, according to the discipline of the navy and the 
said articles and orders herein before established, then all the 
pay and wages of the said officers and seamen, or of such of 
them as shall have done their duty as aforesaid, shall continue 
and go on, and be paid to the time of their discharge or death; 
or if they shall be then alive, to the time of the holding of such 
court-martial, or removal into some other of his Majesty’s ships 
of war, and every such officer and seaman of any of his 
Majesty’s ships of war, who after the wreck or loss of his ship, 
shall act contrary to the discipline of the navy, and the several 
articles and orders herein before established, or any of them, 
shall be sentenced by the said court-martial, and punished as if 
the ship to which he did belong was not so wrecked, lost, or 
destroyed. 

“XXII. And be it further enacted, that from and after the 
said twenty fifth day of December, one thousand seven hundred 
and forty nine, all the pay and wages of such officers and seamen 
of any of his Majesty’s ships as are taken by the enemy, and 
upon enquiry at a court-martial shall appear by the sentence 
of the said court to have done their utmost to defend the said 
ship or ships, and since the taking thereof, to have behaved 
themselves obediently to their superior officers, according to the 
discipline of the navy, and the said articles and orders herein 
before established, shall continue and go on, and be paid, from 
the time of their being so taken, to the time of the holding of 
such court-martial, or until they shall be regularly discharged 
from his Majesty’s service, or removed into some other of his 
Majesty’s ships of war, or (if they shall die in captivity, or 
not live to the time of the holding of such court-martial) to the 
time of their death, in such manner, and not otherwise, as if 
the said ship or ships to which they did belong respectively, was 
not, or were not so taken.” 

17. E.g., the Act 13 Mar 1862, 12 Stat. 354, prohibiting, under 
penalty of dismissal, employing military or naval forces under 
one’s command to return fugitive slaves to their owners. 

18. Winthrop, App. VII, 947. 
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articles. On 30 June 1775 *° the Continental Con- 
gress adapted these for national use, along with 
some borrowings from the British Articles of 
1765, and supplemented them with additional 
articles enacted 7 November 1775.”° A commit- 
tee including in its membership John Adams 
and Thomas Jefferson was assigned to propose 
new articles of war. It reported on 19 August 
1776,”: and on 20 September 1776, the revised 





19. II Journals of the Continental Congress 111 (Library of Con- 
gress ed. 1905) [hereinafter Journals]. This Journal indicates 
that the text was printed in the Pennsylvania Packet, July 17, 
1775. The Articles are printed in Winthrop, App. IX, 953. 

20. Winthrop, App. IX, 959-60. 

21. V Journals 670. Further consideration of the Articles was post- 
poned on 19 August 1776, but n.2 on that page contains the 
following illuminating passages reprinted from III John Adams, 
Works, 68, 83: 

“This report was made by me and Mr. Jefferson, in conse- 
quence of a letter from General Washington, sent by Colonel 
Tudor, Judge Advocate-General, representing the insufficiency 
of the articles of war, and requesting a revision of them. Mr. 
John Adams and Mr. Jefferson were appointed a committee 
to hear Tudor, and revise the articles. It was a very difficult 
and unpopular subject, and I observed to Jefferson that what- 
ever alterations we should report with the least energy in it, or 
the least tendency to a necessary discipline of the army, would be 
opposed with as much vehemence as if it were the most perfect; 
we might as well, therefore, report a complete system at once, 
and let it meet its fate. Something perhaps might be gained. 
There was extant one system of articles of war which had car- 
ried two empires to the head of mankind, the Roman and the 
British; for the British articles of war were only a literal trans- 
lation of the Roman. It would be vain for us to seek in our 
own invention, or the records of warlike nations, for a more 
complete system of military discipline. It was an observation 
founded in undoubted facts, that the prosperity of nations had 
been in proportion to the discipline of their forces by sea and 
land; I was, therefore, for reporting the British articles of war, 
totidem verbis. Jefferson, in those days, never failed to agree 
with me in everything of a political nature, and he very cordially 
concurred in this. The British articles of war were, accordingly, 
reported and defended in Congress by me, assisted by some others, 
and finally carried. They laid the foundation of a discipline 
which, in time, brought our troops to a capacity of contending 
with British veterans, and a rivalry with the best troops of 
Pranes . os 

“The Articles are inserted in the Journal of this day, and 
need not be transcribed; they are the system which I persuaded 
Jefferson to agree with me in reporting to Congress. They fill 
about sixteen pages of the Journal. In Congress, Jefferson never 
spoke, and all the labor of the debate on those Articles, para- 
graph by paragraph, was thrown upon me, and such was the 
opposition, and so undigested were the notions of liberty prevalent 
among the majority of the members most zealously attached to 
the public cause, that to this day I scarcely know how it was 
possible that these articles could have carried. They were adopted, 
however, and have governed our armies with little variation to 
this day.”’ John Adams wrote the foregoing more than a quarter 
of a century after the events related. The asserted venerability 
of the articles was no doubt a strong selling point, but the 
historical accuracy of the assertion is extremely dubious. Win- 
throp, at 17, states that no written military codes have come 
down to us from the Greeks and the Romans, and that the 
Salic Code, at the beginning of the fifth century, A.D., eppears 
as the first authentic instance of such a code. Winthrop notes 
that certain military offenses and punishments mentioned in 
classical works are still in existence; others similarly mentioned 
have passed into limbo. A very recently published work, Brand, 
Roman Military Law (University of Texas Press, 1968), provides 
a Byzantine text of a military code, the military laws from 
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articles proposed by the committee were de- 
bated and adopted, item by item.**? These were 
substantially an adoption of the British Articles 
of 1765, and like those Articles contained no 
provision for a separate specialized investigat- 
ing tribunal. The first reference in a statute to 
a body limited in its functions to investigation 
is in the Articles of War enacted 31 May 1786, 
under the Articles of Confederation. These pro- 
visions are copied in the footnote below.”* They 





21. (Cont’d) Ruffus, stemming from the late Empire, but it is im- 
probable that this code was available either to Adams or to 
framers of the Eighteenth Century and earlier British articles. 
Ruffus has nothing to say about investigations. There are some 
points of substantial identity between the laws of Ruffus and the 
Articles of James I, but not enough to exclude coincidence of 
responses by different persons of similar cultural backgrounds to 
like situational problems, 

22. V Journals 788; Winthrop, App. X, 961. 

23. Winthrop, App. XI, 974-5: 

“Art. 25. In such case where the general or commanding 
officer may think proper to order a court of inquiry, to examine 
into the nature of any transaction, accusation or imputation 
against any officer or soldier, the said court shall be conducted 
conformably to the following regulations: It may consist of one 
or more officers, not exceeding 3, with the judge advocate or a 
suitable person as a recorder, to reduce the proceedings and 
evidence to writing, all of whom shall be sworn to the faithful 
performance of their duty. This court shall have the same power 
to summon witnesses as a court-martial, and to examine them 
on oath. But they shall not give their opinion on the merits of 
the case, excepting they shall be thereto specially required. The 
parties accused shall also be permitted to cross-examine and 
interrogate the witnesses, so as to investigate fully the circum- 
stances in question. 

“Art. 26. The proceedings of a court of inquiry must be au- 
thenticated by the signature of the recorder and the president, 
and delivered to the commanding officer; and the said proceed- 
ings may be admitted as evidence, by a court-martial, in cases 
not capital or extending to the di of an officer; provided, 
that the circumstances are such that oral testimony cannot be 
obtained. But as courts of inquiry may be perverted to dis- 
honorable purposes, and may be considered as engines of de- 
struction to military merit in the hands of weak and envious 
commandants, they are hereby prohibited unless demanded by 
the accused.” 





For evidence of Army tradition in use of a court of inquiry, 
upon request of an officer, to investigate accusations and impu- 
tations against him, antedating by at least a decade the foregoing 
articles, see V Journals 617-9. On 30 July 1776, a committee of 
the Continental Congress, appointed “‘to enquire into the mis- 
carriages in Canada,” submitted its report. The reference was to 
the invasion of Canada, begun in the fall of 1775 and collapsing 
in May, 1776, after the arrival of substantial numbers of British 
regular troops. The invasion was ordered to divert the British 
from operations around Boston and to deprive them of a base 
for attacks upon the colonies. General Philip Schuyler was au- 
thorized to undertake the invasion, with Brigadier General Richard 
Montgomery being assigned active direction. St. Johns, on the 
Richelieu, was captured 2 November 1775, after a two month 
siege, and Montreal was occupied 13 November. Montgomery’s 
force then proceeded toward Quebec. General Benedict Arnold 
proceeded with a separate force along the difficult Kennebec 
River route, and joined Montgomery’s depleted army outside 
Quebec on 2 December. The assault on Quebec failed on 31 Decem- 
ber, Montgomery being fatally wounded. Quebec was besieged 
until May, 1776, when the siege was broken by the first of 
10,000 regular troops arriving from England. A matter of prime 
concern of the Congressional committee was the disgraceful sur- 
render of some 390 Continental troops posted at the Cedars, 
about 43 miles above Montreal, and resultant capture of a 








became Articles 91-93 of the Articles of War of 
1806, and comparable provisions were enacted 
as Articles 115 through 121 in the Act of 22 
June 1874, in which the Articles of War were en- 
acted as section 1342 of the Revised Statutes. 





23. (Cont'd) relieving force arriving from Montreal, on 19-20 May 
1776, the captured Continental troops having been pillaged and 
tortured, several fatally, by the 500 Indians in the attacking 
force (100 Canadians and 40 British regulars completing the 
force). The Congressional committee was also concerned, however, 
with some events taking place during the earlier and happier 
period of the invasion. It is surmised that Montgomery’s forces 
had accepted the surrender of certain British vessels at Sorel on 
the St. Lawrence River, and that some plundering of baggage of 
British officers had taken place, contrary to the terms of the sur- 
render. General Schuyler was asked to inquire into this matter. 
The committee report then continued: 

“Resolved, that so much of the petition of Colonel Easten and 
Major Brown, as prays, that the charges against them, of having 
been concerned in plundering the officers’ baggage, taken at Sorel, 
be submitted to a court of enquiry, is reasonable, and that 
General Schuyler be desired to order courts of enquiry on them 
as soon as possible.” 

24. Winthrop, App. XII, 984: 

“Art. 91. In cases where the general, or commanding officer, 
may order a court of inquiry to examine into the nature of any 
transaction, accusation, or imputation against any officer or 
soldier, the said court shall consist of one or more officers, not 
exceeding three, and a judge advocate, or other suitable person, 
as a recorder, to reduce the proceedings and evidence to writing; 
all of whom shall be sworn to the faithful performance of their 
duty. This court shall have the same power to summon witnesses 
as a court-martial, and to examine them on oath. But they shall 
not give their opinion on the merits of the case, excepting they 
shall be thereto specially required. The parties accused shall also 
be permitted to cross-examine and interrogate the witnesses, so 
as to investigate fully the circumstances in the question. 

“Art. 92. The proceedings of a court of inquiry must be 
authenticated by the signature of the recorder and the president, 
and delivered to the commanding officer, and the said proceed- 
ings may be admitted as evidence by a court-martial, in cases 
not capital, or extending to the dismission of an officer, provided 
that the circumstances are such that oral testimony cannot be 
obtained. But as courts of inquiry may be perverted to dis- 
honorable purposes, and may be considered as engines of destruc- 
tion to military merit, in the hands of weak and envious 
commandants, they are hereby prohibited, unless directed by 
the President of the United States, or demanded by the accused. 

“Art. 93. The judge advocate or recorder shall administer to 
the members the following oath: ‘You shall well and truly exam- 
ine and inquire, according to your evidence, into the matter now 
before you, without partiality, favor, affection, prejudice, or 
hope of reward. So help you God.’ After which the president shall 
administer to the judge advocate or recorder the following oath: 
‘You, A. B., do swear that you will, according to your best abili- 
ties, accurately and impartially record the proceedings of the 
court, and the evidence to be given in the case in hearing. So 
help you God.’ The witnesses shall take the same oath as witnesses 
sworn before a court-martial.” 

25. Winthrop, App. XIII, 995: 

“Art. 115.—A court of inquiry, to examine into the nature 
of any transaction of, or accusation or imputation against, any 
officer or soldier, may be ordered by the President or by any 
commanding officer; but, as courts of inquiry may be perverted 
to dishonorable purposes, and may be employed in the hands 
of weak and envious commandants, as engines for the destruction 
of military merit, they shall never be ordered by any com- 
manding officer, except upon a demand by the officer or soldier 
whose conduct is to be inquired of. 

“Art. 116.—A court of inquiry shall consist of one or more 
officers, not exceeding three, and a recorder, to reduce the 
proceedings and evidence to writing. (Cont’d) 


Section 3 of the Army Appropriations Act ap- 
proved 29 August 1916 amended section 1342 
of the Revised Statutes and enacted revised Ar- 
ticles of War in which provisions as to courts of 
inquiry were Articles 97-103.2° These articles 





25. (Cont’d) “Art. 117.—The recorder of a court of inquiry shall 
administer to the members the following oath: ‘You shall well 
and truly examine and inquire, according to the evidence, into 
the matter now before you, without partiality, favor, affection, 
prejudice, or hope of reward, so help you God.’ After which the 
president of the court shall administer to the recorder the follow- 
ing oath: ‘You, A. B., do swear that you will, according to your 
best abilities, accurately and impartially record the proceedings 
of the court and the evidence to be given in the case in hearing; 
so help you God.’ 

“Art. 118.—A court of inquiry, and the recorder thereof, shall 
have the same power to summon and examine witnesses as is 
given to courts-martial and the judge-advocate thereof. Such wit- 
nesses shall take the same oath which is taken by witnesses before 
courts-martial, and the party accused shall be permitted to 
examine and cross-examine them, so as fully to investigate the 
circumstances in question. 

“Art. 119.—A court of inquiry shall not give an opinion on 
the merits of the case inquired of unless specially ordered to do so. 

“Art. 120.—The proceedings of a court of inquiry must be 
authenticated by the signatures of the recorder and the president 
thereof, and delivered to the commanding officer. 

“Art. 121.—The proceedings of a court of inquiry may be 
admitted as evidence by a court-martial, in cases not capital, nor 
extending to the dismissal of an officer: Provided, That the 
circumstances are such that oral testimony cannot be obtained.” 

26. 39 Stat. 666: 

“ART. 97. WHEN AND BY WHOM ORDERED.—A court of 
inquiry, to examine into the nature of any transaction of, or 
accusation or imputation against, any officer or soldier, may be 
ordered by the President or by any commanding officer; but a 
court of inquiry shall not be ordered by any commanding officer 
except upon the request of the officer or soldier whose conduct is 
to be inquired into. 

“ART. 98. COMPOSITION.—A court of inquiry shall consist of 
three or more officers. For each court of inquiry the authority 
appointing the court shall appoint a recorder. 

“ART. 99. CHALLENGES.—Members of a court of inquiry may 
be challenged by the party whose conduct is to be inquired into, 
but only for cause stated to the court. The court shall determine 
the relevancy and validity of any challenge, and shall not 
receive a challenge to more than one member at a time. The 
party whose conduct is being inquired into shall have the right 
to be represented before the court by counsel of his own selection, 
if such counsel be reasonably available. 

“ART. 100. OATH OF MEMBERS AND RECORDERS.—The 
recorder of a court of inquiry shall administer to the members 
the following oath: 

‘You, A. B., do swear (or affirm) that you shall well and truly 
examine and inquire, according to the evidence, into the matter 
now before you, without partiality, favor, affection, prejudice, or 
hope of reward, so help you God.’ After which the president of 
the court shall administer to the recorder the following oath: 
‘You, A. B., do swear (or affirm) that you will, according to 
your best abilities, accurately and impartially record the pro- 
ceedings of the court and the evidence to be given in the case in 
hearing: so help you God.’ 

In case of affirmation the closing sentence of adjuration will be 
omitted. 

“ART. 101. POWERS; PROCEDURES.—A court of inquiry 
and the recorder thereof shall have the same power to summon 
and examine witnesses 2s is given to courts-martial and the 
judge-advocate thereof. Such witnesses shall take the same oath 
or affirmation that is taken by witnesses before courts-martial. 
A reporter or an interpreter for a court of inquiry shall, before 
entering upon his duties, take the oath or affirmation required 
of a reporter or an interpreter for a court-martial. The party 
whose conduct is being inquired into or his counsel, if any, shall 
be permitted to examine and cross-examine witnesses so as fully 
to investigate the circumstances in question. (Cont'd) 
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retained the limitation of previous enactment 
that courts of inquiry could be convened by com- 
manding officers only at the request of the 
person whose conduct was to be the subject of 
the inquiry, but the 1916 legislation dispensed 
with the stricture previously utilized to ex- 
plain the limitation, namely, that “courts of 
inquiry may be perverted to dishonorable pur- 
poses, and may be employed in the hands of 
weak and envious commandants, as engines for 
the destruction of merit.” **7 Other provisions 
of the 1916 Articles concerned use of a “sum- 
mary court” or “summary court-martial” in 
connection with disposition of effects of de- 
ceased persons and inquests.** The Articles of 


26. (Cont’d) “ART. 102. OPINION ON MERITS OF CASE.—A court 
of inquiry shall not give an opinion on the merits of the case 
inquired into unless specially ordered to do so. 

“ART. 103. RECORD OF PROCEEDINGS—HOW AUTHEN- 
TICATED.—Each court of inquiry shall keep a record of its 
proceedings, which shall be authenticated by the signature of the 
president and the recorder thereof, and be forwarded to the 
convening authority. In case the record can not be authenticated 
by the recorder, by reason of his death, disability, or absence, it 
shall be signed by the president and by one other member of the 
court.” 

The provision relative to evidentiary use of a record of a court 
of inquiry was made Article 27 following Articles 25 and 26, 
concerned with depositions : 

“ART. 27. COURTS OF INQUIRY—RECORDS OF, WHEN 
ADMISSIBLE.—The record of the proceedings of a court of 
inquiry may be read in evidence before any court-martial or 
military commission in any case not capital nor extending to 
the dismissal of an officer, and may also be read in evidence 
in any proceeding before a court of inquiry or a military board: 
Provided, That such evidence may be adduced by the defense 
in capital cases or cases extending to the dismissal of an officer.’’ 
Id., at 655. 

27. See Statement of Attorney General Cushing, 8 Op. Att’y Gen. 342, 
cited in Winthrop, 520, n.21, characterizing this language as an 
“unjust and out of place” reflection on Army officers. 

28. 39 Stat. 668. Art. 112 provided for the disposition of the effects 
of deceased personnel, stating that the legal representative of the 
decedent should be permitted to take such effects if any legal 
representative were present, “and if no legal representative or 
widow be present, the commanding officer shall direct a summary 
court to secure all such effects; and said summary court shall 
have authority to convert such effects into cash, by public or pri- 
vate sale, not earlier than thirty days after the death of the 
deceased, and to collect and receive any debts due decedent’s 
estate by local debtors; and as soon as practicable after con- 
verting such effects into cash said summary court shall deposit 
with the proper officer, to be designated in regulations, any cash 
belonging to decedent’s estate ... but if in the meantime the 
legal representative, or widow, shall present himself or herself 
to take possession of decedent’s estate the said summary court 
shall turn over to him or her all effects not sold and cash be- 
longing to said estate, together with an inventory and account, 
and make to the War Department a full report of his trans- 
actions.”” The Articles of War enacted by the 1916 legislation 
established for the Army general courts-martial, special courts- 
martial, and summary courts-martial, each comparable to its 
counterpart of the same name under the Uniform Code of 
Military Justice. The omission of the word “martial” following 
“summary court” in Article 112, would not appear to have been 
inadvertent. Note the provisions of Article 113: 

“ART. 113. INQUESTS.—When at any post, fort, camp, or other 
place garrisoned by the military forces of the United States 
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War were again revised in 1920 by an act ap- 
proved 4 June of that year to amend the Na- 
tional Defense Act of June 3, 1916, “and to 
establish military justice.” ** That revision ac- 
complished one major change in the previ- 
ously existing articles relating to investigative 
proceedings,*® and added a new provision for a 
pre-trial investigation.*! An amendment in 1937 
affected that provision.** The last major amend- 
ment of the Articles of War prior to the Uni- 
form Code of Military Justice, by Title II of the 
Selective Service Act of 1948, approved 24 June 
of that year,** did not amend any of the provi- 
sions noted pertaining to investigative matters. 


28. (Cont’d) and under the exclusive jurisdiction of the United States, 
any person shall have been found dead under circumstances which 
appear to require investigation, the commanding officer will desig- 
nate and direct a summary court-martial to investigate the cir- 
cumstances attending the death; and, for this purpose, such sum- 
mary court-martial shall have power to summon witnesses and 
examine them upon oath or affirmation. He shall promptly trans- 
mit to the post of other commander a report of his investigation 
and of his findings as to the cause of the death.” Id., at 669. 

Article 114 authorized to administer oaths ‘“‘any summary court- 
martial, the president or the recorder of a court of inquiry or 
of a military board, any officer designated to take a deposition, 
any officer detailed to conduct an investigation ... .” Jd. Under 
Article 115, the president of a court-martial, military commission, 
or court of inquiry was authorized to appoint a reporter; and the 
same officers with the addition of a summary court were au- 
thorized to appoint interpreters, all subject to Secretarial 
regulations. 

See 10 U.S.C. 3811, 8811; 4712, 9712 for current statutory pro- 
visions to the same effect relating to the Army and Air Force. 
These provisions are set forth in Appendix C, Manual for Courts- 
Martial, United States, 1969, printed in 33 Fed. Reg. 13503 (1968). 

29. 41 Stat. 787. 

30. Article 27, pertaining to evidentiary use of records of pro- 
ceedings of courts of inquiry, was amended to provide that in a 
penal prosecution before a court-martial or military commission 
the record of a court of inquiry could be read in evidence only 
“with the consent of the accused.” /d., at 792. 

- 41 Stat. 802: 

“ART. 70. CHARGES; ACTION UPON.—Charges and specifi- 
cations must be signed by a person subject to military law, and 
under oath either that he has personal knowledge of, or has 
investigated, the matters set forth therein, and that the same 
are true in fact, to the best of his knowledge and belief. No 
charge will be referred for trial until after a thorough and 
impartial investigation thereof shall have been made. This in- 
vestigation will include inquiries as to the truth of the matter 
set forth in said charges, form of charges, and what disposition 
of the case should be made in the interest of justice and dis- 
cipline. At such investigation full opportunity shall be given to 
the accused to cross-examine witnesses against him if they are 
available and to present anything he may desire in his own 
behalf either in defense or mitigation, and the investigating officer 
shall examine available witnesses requested by the accused. If the 
charges are forwarded after such investigation, they shall be 
accompanied by a statement of the substance of the testimony 
taken on both sides.” 

32. Act 20 Aug 1937, c.716, 50 Stat. 724: 

“SEC. 2. That Article of War 70 (41 Stat. 802) is hereby 
amended by inserting in the first line of the second paragraph 
after the word ‘referred’ the words ‘to a general court martial,’ 
so that the first sentence of said paragraph will read as follows: 
‘No charge will be referred to a general court martial for trial 
until after a thorough and impartial investigation thereof shall 
have been made.’ ” 

33. 62 Stat. 627. 
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Administrative regulations pertaining to in- 
vestigative bodies appeared in chapters XVIII 
and XX of the 1917 Manual for Courts-Martial, 
U.S. Army. Chapter XVIII noted. as stated by 
Winthrop, that in the Army the court of inquiry 
might examine into the conduct of officers or 
soldiers only, and that the principal uses which 
courts of inquiry were expected to serve were 
(1) determining whether there should be a 
trial by court-martial; (2) informing and ad- 
vising superior authority in cases appearing to 
call for military or administrative action other 
than court-martial; and (3) vindication of 
character or conduct. No provision was made 
for according rights as a party before a court of 
inquiry. Chapter XX included discussion of pro- 
visions of the Articles of War relative to effects 
of deceased persons and inquests. This subject 
was transferred to AR 600-300, dated 23 May 
1927, ‘““Personnel—Courts of Inquiry,” and was 
omitted from both the 1928 and 1949 editions of 
the Manual for Courts-Martial, U.S. Army. 
After the Uniform Code of Military Justice be- 
came effective, AR 22-30, 10 December 1951, 
“Military Justice—Courts of Inquiry,” was 
published and remains in effect. It requires prior 
approval of the Secretary of the Army for con- 
vening courts of inquiry to inquire into the con- 
duct of persons not under the general court- 
martial jurisdiction of the convening authority, 
hence continuing the tradition since 1786 of 
viewing such proceedings with a certain amount 
of apprehension and distrust. 


2. NAVY 


A Resolution of the Congress adopted 28 No- 
vember 1775 prescribed Rules for the Regula- 
tion of the Navy of the United Colonies.* These 
were concerned with such commonplaces as the 
daily ration and the buckets with covers and 
cradles to be made by the coopers for the use 
of the sick, as well as with definition of offenses 
and prescription of court-martial procedure. 
They contained no provisions relative to in- 
quiries or investigations, either by a court- 
martial or otherwise. In 1797 the 1775 Rules 
were prescribed for the government of naval 
personnel,*® which Rules would have been prin- 
cipally enforceable at local and fleet command 


34. III Journals 378. 
35. Act 1 Jul 1797, c.7, sec. 8, 1 Stat. 525. 
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levels, central naval administration being then 
under the War Department. The Department of 
the Navy and the Office of the Secretary were 
established by an act approved 30 April 1798.°° 
An act approved 2 March 1799 ** superseded the 
1775 Rules. The 1799 act contained four sec- 
tions. The first comprised fifty articles defining 
offenses and trial procedures ; the second defined 
and penalized contempt and perjury before 
courts-martial; and the third and fourth set 
forth adaptations of the 1748 British Articles 
pertaining to the crews of lost vessels.** 

An act approved 23 April 1800, “for the 
better government of the Navy of the United 
States,” repealed the 1799 act effective 1 June 
1800.*° This act generally authorized convening 
of courts of inquiry and did not impose limita- 
tion such as the 1786 and following statutes 
imposed upon Army courts of inquiry. Section 
1 of the 1800 act contained 42 Articles for the 
Government of the Navy. Section 2 contained 
three articles, the first statutory provision for 





36. 1 Stat. 553. 
37. 1 Stat. 709. 
38. 1 Stat. 714: 

“SEC. 3. And it is hereby further enacted, by the authority 
aforesaid, That in all cases where the crews of the ships or 
vessels of the United States shall be separated from their vessels, 
by the latter being wrecked, lost, or destroyed, all the command, 
power and authority given to the officers of such ships or vessels, 
shall remain and be in full force as effectually as if such ship or 
vessel was not so wrecked, lost or destroyed, until they shall be 
regularly discharged from the service of the United States, or 
removed into some other of its said ships, or until a court martial 
shall be held, to inquire into such loss of the said ship or vessel; 
and if upon inquiry it shall appear by the sentence of the court 
martial, that all or any of the officers, seamen, marines, and 
others of the said ship or vessel, did their utmost to preserve, 
get off, or recover the said ship or vessel, and after the loss 
thereof did behave themselves obediently to their superior officers, 
according to the discipline of the navy, and the said articles and 
orders herein before established, then all the pay and wages of 
the said officers and seamen, or such of them as shall have done 
their duty as aforesaid, shall continue and go on, and be paid 
to the time of their discharge or death; and every such officer 
or seaman, who after the wreck or loss of his said ship or vessel, 
shall act contrary to the discipline of the navy, or the articles 
herein before established, or any of them, shall be sentenced by 
the said court martial, and be punished, as if the ship to which 
he did belong was not so wrecked or destroyed. 

“SEC. 4. And be it further enacted, That all the pay and wages 
of such officers and seamen of any of the ships of the United 
States as are taken by the enemy, and upon inquiry at a court 
martial, shall appear by the sentence of the said court, to have 
done their utmost to defend the ship or ships, and since the taking 
thereof, to have behaved themselves obediently to their superior 
officers, according to the discipline of the navy, and the said 
articles and orders, herein before established, shall continue and 
go on as aforesaid, until they be exchanged and discharged, or 
until they shall die, whichever may first happen: Provided 
always, that persons flying from justice shall be tried and 
punished for so doing.” 

39. 2 Stat. 45. 
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naval courts of inquiry.*® Sections 3 and 4 sub- 
stantially reenacted the same sections of the 
1799 act pertaining to the crews of lost 
vessels.* Sections 5 through 10 concerned prizes 
and the establishment of a pension fund for 
faithful seamen and marines with the portion 
of prize monies accruing to the United States. 
Section 11 was the repealer of the 1799 act. 'The 
Act of 2 March 1855 effected some innovations 
in naval procedures, but not with respect to in- 
vestigations.*2 An act approved 17 July 1862 


40. “Sec. 2. Art. I. And be it further enacted, That courts of inquiry 
may be ordered by the President of the United States, the 
Secretary of the Navy, or the commander of a fleet or squadron, 
provided such court shall not consist of more than three mem- 
bers who shall be commissioned officers, and a judge advocate, 
or person to do duty as such; and such courts shell have power 
to summon witnesses, administer oaths, and punish contempt in 
the same manner as a court-martial. But such court shall merely 
state facts, and not give their opinion, unless expressly required 
so to do in the order for convening; and the party, whose conduct 
shall be the subject of inquiry, shall have permission to cross 
examine all the witnesses, 

Art. II. The proceedings of courts of inquiry shall be authen- 
ticated by the signature of the president of the court and judge 
advocate, and shall, in cases not capital, or extending to the 
dismission of a commissioned or warrant officer, be evidence 
before a court martial, provided oral testimony cannot be 
obtained. 

Art. III. The judge advocate, or person officiating as such, shall 

administer to the members the following oath or affirmation: 
‘You do swear, (or affirm) well and truly to examine and 
inquire according to the evidence, into the matters now before 
you, without partiality or prejudice.’ 
After which, the president shall administer to the judge advocate, 
or person officiating as such, the following oath or affirmation: 
*You do swear (or affirm) truly to record the proceedings of this 
court and the evidence to be given in the case in hearing.’ 
Id., at 51, 

41. “Sec. 3. And be it further enacted, That in all cases, where the 
crews of the ships or vessels of the United States shall be 
separated from their vessels, by the latter being wrecked, lost 
or destroyed, all the command, power, and authority, given to the 
officers of such ships or vessels, shall remain and be in full 
force as effectually as if such ship or vessel were not so wrecked, 
lost, or destroyed, until such ship’s company be regularly dis- 
charged from, or ordered again into the service, or until a court 
martial shall be held to inquire into the loss of such ship or 
vessel; and if by the sentence of such court, or other satis- 
factory evidence, it shall appear that all or any of the officers 
and men of such ship’s company did their utmost to preserve her, 
and after the loss thereof behaved themselves agreeably to the 
discipline of the navy, then the pay and emoluments of such 
officers and men, or such of them as shall have done their duty 
as aforesaid, shall go on until their discharge or death; and every 
officer or private who shall, after the loss of such vessel, act 
contrary to the discipline of the navy, shall be punished at the 
discretion of a court martial, in the same manner as if such 
vessel had not been so lost. 

“Sec. 4. And be it further enacted, That all the pay and emolu- 
ments of such officers and men, of any of the ships or ves- 
sels of the United States taken by an enemy, who shall appear 
by the sentence of a court martial, or otherwise, to have done 
their utmost to preserve and defend their ship or vessel, and, 
after the taking thereof, have behaved themselves obediently to 
their superiors, agreeably to the discipline of the navy, shall go 
on and be paid them until their death, exchange, or discharge.” 
Id., at 52. 

42. 10 Stat. 627. 
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effected the first overall revision since 1800 of 
the laws governing the Navy.** That act ex- 
plicitly recognized the role of an attorney in 
connection with a court of inquiry,** and for 
the first time explicitly recognized that a court 
of inquiry as well as a court-martial might 
acquit the officers and men of a lost or captured 
vessel.*® In the codification of the Revised Stat- 
utes, 1 December 1873, Articles for the Gov- 
ernment of the Navy were included under sec- 
tion 1624. Article 21 became the residuary 
repository of the provisions as to lost vessels,* 
and Articles 55 through 60 contained provisions 
relating to courts of inquiry.’ These provisions 


43. 12 Stat. 600. 

44. Articles 23, 24, and 25 under section 1 of the 1862 Act are sub- 
stantially identical to Articles I through III under section 1 of 
the 1800 Act, note 40, supra. In the 1862 Act the last clause of 
Article 23 read, “. . . and the party whose conduct shall be the 
subject of inquiry, or his attorney, shall have permission to 
cross-examine all the witnesses.” 12 Stat. 605. Representation of 
a party by an attorney was not explicitly recognized in the 1800 
Act. 

45. Sections 14 and 15 of the 1862 Act repeat the provisions of 
sections 3 and 4 of the 1800 Act, note 41, supra, but added the 
words “or court of inquiry” to the first section, making it read 
that the command, power, and authority shall remain in full 
force until the ship’s company be regularly discharged or “until 
a court-martial or court of inquiry shall be held to inquire into 
the loss of such ship or vessel.” 12 Stat. 608. A minute editing 
change was made in that the word “man” was substituted for 
“private” in the terminal penal provision of the first section. 

46. “ART. 21. When the crew of any vessel of the United States are 
separated from their vessel by means of her wreck, loss, or 
destruction, all the command and authority given to the officers 
of such vessel shall remain in full force until such ship’s com- 
pany shall be regularly discharged from or ordered again into 
service, or until a court-martial or court of inquiry shall be 
held to inquire into the loss of said vessel. And if any officer 
or man, after such wreck, loss or destruction, acts contrary to 
the discipline of the Navy, he shall be punished as a court-martial 
may direct.” 

47. “ART. 55. Courts of inquiry may be ordered by the President, the 
Secretary of the Navy, or the commander of a fleet or squadron. 
“ART. 56. A court of inquiry shall consist of not more than three 
commissioned officers as members, and a judge-advocate, or 
person officiating as such, 

“ART. 57. Courts of inquiry shall have power to summon wit- 
nesses, administer oaths, and punish contempts, in the same 
manner as courts-martial; but they shall only state facts, and 
shall not give their opinion, unless expressly required so to do 
in the order for convening. 

“ART. 58. The judge-advocate, or person officiating as such, shall 
administer to the members the following oath or affirmation: 
‘You do swear (or affirm) well and truly to examine and inquire, 
according to the evidence, into the matter now before you, with- 
out partiality.’ After which the president shall administer to the 
judge-advocate, or person officiating as such, the following oath 
or affirmation: ‘You do swear (or affirm) truly to record the 
proceedings of this court and the evidence to be given in the case 
in hearing.’ 

“ART. 59. The party whose conduct shall be the subject of 
inquiry, or his attorney, shall have the right to cross-examine all 
the witnesses, 

“ART. 60. The proceedings of courts of inquiry shall be au- 
thenticated by the signature of the president of the court and of 
the judge-advocate, and shall, in all cases not capital, nor ex- 
tending to the dismissal of a commissioned or warrant officer, 
be evidence before a court-martial, provided oral testimony cannot 
be obtained.” 
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remained in effect until superseded by the Uni- 
form Code of Military Justice, subject to an 
amendment of Article 55 effected by a provision 
in an appropriations act in 1916. 

Naval administrative regulations prior to the 
effective date of the Uniform Code of Military 
Justice were contained in Naval Courts and 
Boards.*® Chapter IX of that publication was 
concerned with determinations of “misconduct,” 
including “line of duty,” which was a principal 
issue in investigations of incidents resulting in 
deaths of or injuries to personnel. Chapter X 
was entitled, “Courts of Inquiry and Investiga- 
tions.” It noted that as to many incidents of 
which a record should be preserved, a letter type 
of administrative report would be quite as 
satisfactory as a more ponderous investigative 
record. Particular types of occurrences, as to 
which a visible, court-type, investigative pro- 
ceeding and record would often be found prefer- 
able, were indicated as accidental death or other 
loss of life under peculiar circumstances, serious 
casualties to or deficiencies in ships, accidental 
explosions, loss or stranding of Navy ships, and 
collisions between naval and merchant vessels. 
It is notable that in the event of loss of a vessel 
questions were prescribed to be put to the com- 
manding officer and to surviving members of 
the ship’s company, designed to elicit expression 
to the court of inquiry as to any irregular or 
improper practices known or suspected. This 
requirement stemmed from the 1748 Act of 21 
George II, withholding pay from survivors of 
a lost vessel until their probity should have been 
judicially established. 

Navy practice in investigative proceedings, 
expressly set forth in 1917, 1923, and 1937 edi- 
tions of Naval Courts and Boards, and follow- 
ing a usage antedating those expressions, ac- 
corded rights of “parties” to persons concerned 
with such proceedings. Section 734 of the 1937 
edition discussed three classes of “parties,” 7.e., 
(1) complainant, (2) defendant, and (3) in- 
terested party. The terms are generally self-ex- 
planatory, the “interested party” being one hav- 
ing a proper official interest in the matter being 
investigated, to the extent that he should be 
permitted to attend and participate in the pro- 
ceedings, but there being nothing thus far de- 
veloped indicating that he should assume the 
role of either a complainant or one defending 


48. Act 29 Aug 1916, c.417, 39 Stat. 586: “Courts of inquiry may be 
convened by any officer of the naval service authorized by law 
to convene general courts-martial.” 


49. 1923 and 1937 editions. 
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himself. The rights of a complainant were lim- 
ited to attending the proceedings and making 
suggestions. Both the interested party and the 
defendant had the rights of attendance, repre- 
sentation, examination of witnesses and other 
evidence, and presentation of matter in their 
own behalf. The defendant had the additional 
right of making a statement or argument to the 
tribunal. 


INVESTIGATIONS UNDER THE UNIFORM CODE OF 
MILITARY JUSTICE 


The Army practice prior to 1950 took a nar- 
row view of the court of inquiry. By statutory 
limitation the examination of such a court was 
limited to (1) any transaction of, or (2) any 
accusation or imputation against, any officer 
or soldier. A commanding officer (presumably 
as distinguished from the President or civilian 
executive authority stemming from the Presi- 
dent) could order such a court only if such a 
proceeding were asked for by the officer or 
soldier whose conduct was in question. Such 
limitations created lurking jurisdictional issues 
which could have been raised in defending a 
prosecution for contempt (through allegedly 
having failed to appear in response to a sub- 
poena or to answer certain questions), or in 
resisting the attempted introduction in a later 
proceeding of any part of the record of proceed- 
ings of the court of inquiry. The statute author- 
izing courts of inquiry in the Navy, however, 
was unlimited either by prescription of the 
range of subjects of the inquiry or by conditions. 
precedent imposed upon command authority to 
order such a court. The drafters of the Uniform 
Code of Military Justice wisely followed the 
Navy approach, and eliminated all doubt as to 
repudiation of the Army practice by explicitly 
stating that courts of inquiry might investigate 
“any matter . . . whether or not the persons in- 
volved have requested such an inquiry.” °° Ar- 
ticle 135 of the Code (section 935 of Title 10) 


. Act 5 May 1950, sec. 1, Art. 135, as amended 10 U.S.C. 935. 
In this and notes following, provisions of the Uniform Code of 
Military Justice are set forth as codified in Title 10 in 1956, this 
being the law. Deletions from the Code as originally enacted are 
indicated by brackets and additions are indicated by italics. 
“Sec. 935. Art. 135. Courts of inquiry. 

(a) Courts of inquiry to investigate any matter may be con- 
vened by any person authorized to convene a general court-martial 
or by any other person designated by the Secretary [of a Depart- 
ment] concerned for that purpose, whether or not the persons 
involved have requested such an inquiry. 

(b) A court of inquiry [shall] consists of three or more commis- 
sioned officers. For each court of inquiry the convening authority 
shall also appoint counsel for the court. (Cont’d) 
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provides only one class of “party,” in lieu of 
complainants, interested parties, and defend- 
ants. Article 135 does not define rights of a 
party, but Article 32 (section 832, Title 10), 
providing for pre-trial investigations, inferen- 
tially indicates the basic rights in that respect 
to be presence, representation, cross-examina- 
tion, and presentation, through providing that 
where such rights have been accorded in any 
form of investigative proceeding, such proceed- 
ing will suffice for ordering the person con- 
cerned to trial unless he specifically demand 
further investigation.' Article 50 (section 850, 


50. (Cont’d) (c) Any person subject to this [code] chapter whose 
conduct is subject to inquiry shall be designated as a party. Any 
person subject to this [code] chapter or employed by the Depart- 
ment of Defense who has a direct interest in the subject of inquiry 
{shall have] has the right to be designated as a party upon 
request to the court. Any person designated as a party shall be 
given due notice and [shall have] has the right to be present, to 
be represented by counsel, to cross-examine witnesses, and to 
introduce evidence. 

(d) Members of a court of inquiry may be challenged by a 
party, but only for cause stated to the court. 

(e) The members, counsel, the reporter, and interpreters of courts 
of inquiry shall take an oath to faithfully perform their duties. 
(f) Witnesses may be summoned to appear and testify and be 
examined before courts of inquiry as provided for courts-martial. 
(g) Courts of inquiry shall make findings of fact but [shall] 
may not express opinions or make recommendations unless re- 
quired to do so by the convening authority. 

(h) Each court of inquiry shall keep a record of its proceedings, 
which shall be authenticated by the signatures of the president 
and counsel for the court and forwarded to the convening au- 
thority. [In case] /f the record cannot be authenticated by the 
president it shall be signed by a member in lieu of the president. 
[and in case] /f the record cannot be authenticated by the coun- 
sel for the court it shall be signed by a member in lieu of the 
counsel.” 

. “Sec. 832. Art. 32. Investigation. 

(a) No charge may be referred to a general court-martial for 
trial until a thorough and impartial investigation of all the 
matters set forth therein has been made. This investigation shall 
include [inquiries] inquiry as to the truth of the matter set forth 
in the charges, consideration of the form of charges, and a 
recommendation as to the disposition which should be made of 
the case in the interest of justice and discipline. 

(b) The accused shall be advised of the charges against him 
and of his rights to be represented at [such] that investigation 
by counsel. Upon his own request he shall be represented by 
civilian counsel if provided by him, or military counsel of his 
own selection if such counsel [be] is reasonably available, or 
by counsel [appointed] detailed by the officer exercising general 
court-martial jurisdiction over the command. At [such] that in- 
vestigation full opportunity shall be given to the accused to 
cross-examine witnesses against him if they are available and 
to present anything he may desire in his own behalf, either in 
defense or mitigation, and the investigating officer shall examine 
available witnesses requested by the accused. If the charges are 
forwarded after [such] the investigation, they shall be accom- 
panied by a statement of the substance of the testimony taken 
on both sides and a copy thereof shall be given to the accused. 
(c) If an investigation of the subject matter of an offense has 
been conducted [prior to the time] before the accused is charged 
with the offense, and if the accused was present at [such] the in- 
vestigation and afforded the opportunities for representation, cross- 
examination, and presentation prescribed in [subdivision] subsec- 
tion (b) [of this article], no further investigation of that charge is 
necessary under this article unless it is demanded by the accused 
after he is informed of the charge. A demand for further inves- 
tigation entitles the accused to recall witnesses for further cross- 
examination and to offer any new evidence in his own (Cont'd) 
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Title 10) governs admissibility of records of 
courts of inquiry in proceedings before courts- 
martial and military commissions, and condi- 
tions admissibility upon the accused’s having 
been made a party before the court of inquiry.*? 
The statutory provision of unlimited courts of in- 
quiry, with subpoena and contempt powers, 
facilitates all types of investigations in the 
Armed Forces, since it can always be indicated, 
to a person under examination who displays the 
slightest reluctance or tendency toward eva- 
sion, that a court of inquiry can be convened to 
oil both his knee joints and his tongue. 


IMPLEMENTING REGULATIONS IN THE NAVY 


The Manual for Courts-Martial, United 
States, 1951, contains Presidential regulations 
implementing provisions of the Uniform Code 
of Military Justice. Subparagraph 133b. of the 
Manual, authorizing imposition of nonjudicial 
punishment on the basis of findings of fact made 
by an investigating body before which the per- 
son concerned was a party, constitutes the only 
substantive provision pertinent in the present 
connection.*** The conduct of courts of inquiry 
and other investigative proceedings is princi- 
pally governed by regulations in each military 
service. The 1951, followed by the 1955, Naval 
Supplement to the Manual for Courts-Martial 
contained such regulations for the Navy and 


51. (Cont’d) behalf. 
(d) The requirements of this article [shall be] are binding 
on all persons administering this [code] chapter, but failure to 
follow them [shall] does not constitute jurisdictional error.” (The 
word “chapter” refers to chapter 47 of Title 10, U.S. Code, 
“Uniform Code of Military Justice.’’) 

. “See. 850. Art. 50. Admissibility of record of courts of inquiry. 
(a) In any case not capital and not extending to the dismissal 
of [an] a commissioned officer, the sworn testimony, contained in 
the duly authenticated record of proceedings of a court of inquiry, 
of a person whose oral testimony cannot be obtained, may, if 
otherwise admissible under the rules of evidence, be read in evi- 
dence by any party before a court-martial or military commission 
if the accused consents to the introduction of such evidence. 

(b) Such testimony may be read in evidence only by the defense 

in capital cases or cases extending to the dismissal of [an] a 

commissioned officer. 

(c) Such testimony may also be read in evidence before a court 

of inquiry or a military board.” 

The remnant of the 1748 statutes, pertaining to the crews of 

lost vessels, was contained in subsection 7(a) of the Act of 
May 5, 1950 (of which section 1 contained the 140 articles of 
the Uniform Code of Military Justice), since codified as section 
5951 of Title 10, U.S. Code: 
“Sec. 5951. Continuation of authority after loss of vessel or 
aircraft. [When] /f the crew of any naval vessel or naval air- 
craft are separated from their vessel or aircraft [by means] be- 
cause of its wreck, loss or destruction, all the command and au- 
thority given to the officers of [such] the vessel or aircraft 
remain in full force until [such] the crew [shall be regularly] are 
discharged or reassigned [by competent authority].” 

Executive Order 11430 of September 11, 1968, promulgated the 
Manual for Courts-Martial, United States, 1969, to be effective 
1 January 1969. 33 Fed. Reg. 13502 (1968). The new Manual does 
not change the situation as regards investigations. 


52a. 


Marine Corps. Effective 1 November 1961, the 
1955 Naval Supplement was superseded by the 
Manual of the Judge Advocate General of the 
Navy. Chapter I of this Manual contains regula- 
tions implementing, for the Navy and Marine 
Corps, provisions of the Uniform Code of Mili- 
tary Justice relating to nonjudicial punishment 
and trial by courts-martial. Chapters II through 
XI deal with fact-finding proceedings. JAG In- 
struction 5800.7, under date of 22 May 1968, 
promulgated change 21 to the Manual of the 
Judge Advocate General of the Navy, containing 
completely revised chapters II through XI. There 
follows a discussion of the principal changes 
effected in the revision of each of those chapters. 


Chapter II: Administrative Fact-Finding Bod- 
ies—Generally.—The “board of investigation” 
is eliminated from naval parlance. Regardless 
of the number of persons constituting a fact- 
finding tribunal other than a court of inquiry, 
it is referred to as an “investigation.” A court 
of inquiry is always formal, proceeds in a man- 
ner similar to a judicial body, keeps a verbatim 
record of its proceedings, must be composed of 
at least three commissioned officers, and has 
authority to compel attendance, testimony, and 
production of documentary and other evidence. 
An “investigation” may be either formal or 
informal. If formal, it may differ from a court 
of inquiry only as regards not having the power 
to compel attendance and production of evidence 
by persons outside the Armed Forces or the em- 
ploy of the Department of Defense generally. 
Whereas it is mandatory under certain circum- 
stances that some classes of persons be made 
parties to proceedings of courts of inquiry, no 
one may be made a party to the proceedings of 
a formal investigation unless the appointing 
order authorizes the investigating officer(s) to 
designate parties. A formal investigation must 
be conducted by one or more commissioned 
officers. An informal investigation may be con- 
ducted pursuant to either written or oral direc- 
tion; it may be conducted by commissioned per- 
sonnel or senior noncommissioned or senior 
civilian personnel; it is not required to take 
testimony under oath or to maintain a verbatim 
record; and, most important, persons may not 
be designated parties to informal investigations. 
The revision of chapter II contains some excel- 
lent guidance regarding by whom investigations 
should be convened to avoid the appearance of a 
commanding officer “investigating himself.” 


Chapter III: Parties and Witnesses.—Over the 
years laments have been heard emanating from 
career personnel who felt that their cup had not 
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runneth over, that they were not accorded rights 
as parties to investigations of events punctuat- 
ing their service. Such jeremiads have seldom 
been availing in the absence of a rather specific 
indication of just what would have been done 
had party rights been accorded, and how it 
might have affected the outcome of the proceed- 
ings. Considerations militating against accord- 
ing party rights are, (1) depletion of scarce 
legal talent, in that each party may feel that he 
should have counsel devoting undivided atten- 
tion to the interests of that party; (2) diversion 
of investigating personnel from their basic ob- 
jective of ascertaining the sequence of events, 
by injecting a host of collateral and extraneous 
issues involved with selfish individual! considera- 
tions—real and fancied, proximate and remote, 
probable and speculative; and (3) provision of 
a forum to irresponsible persons for airing 
specious, though perhaps superficially appeal- 
ing, matter. Section 0302e., as revised in change 
21, points out that it is usually preferable from 
all standpoints to limit individual participation 
in a fact-finding proceeding to the specific and 
particular matters that refer to that individual 
alone, rather than to permit him to range over 
all persons, places, things, and abstractions to 
which the attention of the tribunal might turn. 
The revision permits averting the well-known 
evils of mass “trials,” while at the same time 
respecting legitimate individual concerns, 
through first conducting an informal investiga- 
tion, before which there can be no parties, and 
later conducting any necessary adversary pro- 
ceedings by one or more formal investigations, 
each limited to evidence and issues concerning 
the individual instantly before the tribunal. 
Chapter IV: Courts of Inquiry. 

Chapter V: Formal Fact-Finding Bodies. 
Chapter VI: Informal Investigations.—These 
three chapters contain the detailed instructions 
for conduct of the various proceedings. The 
material in chapter VI, section 0608, pertaining 
to the investigative report, findings of fact, 
opinions, and recommendations, can be utilized 
with profit in connection with all types of inves- 
tigative proceedings. 


Chapter VII: Injury and Death Reports.— 
Forms are prescribed for reporting personnel 
injuries (NAVJAG 5800/15) and deaths 
(NAVJAG 5800/16). These forms are for use 





53. See, Hickey, Rights of Parties and Witnesses Under New Inves- 
tigative Rules, infra p. 19. 
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in lieu of conducting investigations and render- 
ing narrative reports. Circumstances under 
which they may be used are set forth in chapter 
VIII. Restraint should be exercised in the use 
of the summary forms, as opposed to making up 
a more detailed report of investigation, in cases 
of deaths or very serious injuries, with any doubt 
being resolved in favor of submitting the more 
detailed account. Where death or very serious 
injury has occurred at a place and under cir- 
cumstances largely within the control of the 
service, an investigation should be conducted 
and a detailed report submitted. Where places, 
persons, and events are all obviously beyond 
service control, then the summary form may 
suffice, and in some cases may even be indi- 
cated.** Situations falling between those ex- 
tremes must be determined by the exercise of 
judgment according to their particular circum- 
stances. The summary forms should not be used 
in cases in which the government may have a 
claim against a third person to recover the value 
of medical care furnished to one or more injured 
persons or to recover for damage to govern- 
ment property. Lawyers consulted in connec- 
tion with the reporting of deaths or injuries, or 
reviewing reports submitted, should be alert to 
the possibility of asserting such claims and 
should assure that the report contains all data 
necessary for appraisal thereof. The existence 
of liability insurance, name of the insurer, policy 
number, and identity and address of the local 
insurance company representative, are helpful 
factual data; and the citation and effect of local 
statutes, case law, and practice in such respects 
as survival of actions, time limitations, automo- 
bile guest statutes, and family purpose doctrine, 
are helpful legal data which lawyers can often 
obtain and add to the record. Recovery for 
medical care furnished to dependents of Armed 
Forces personnel is too frequently overlooked. 
This should be considered by a service lawyer as 
a circumstance militating in favor of a detailed 
investigation as opposed to a summary report of 
death or injury.™ 


54. An example might be provided by a case in which a deceased 
member was an innocent bystander shot in exchanged fusillades 
between escaping bank robbers and pursuing policemen. There 
would be no useful purpose which could be served by a separate 
Navy investigation; conducting such an investigation could prove 
very time consuming; and in rare instances the service might 
be subjected to criticism from such standpoints as that its inves- 
tigation had imprudently hazarded either the prosecution or 
defense of the robbers, or represented either an unjust indict- 
ment or a “whitewash” of the conduct of the pursuing policemen. 
A death report form should be submitted and newspaper clippings 
attached. 

5. See secs. 2406, 2033-2038, JAG Manual, regarding investigations 
in such cases. 


a) 
ay 
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Chapter VIII: Injury, Disease and Death; Line 
of Duty and Misconduct.—Combat casualties— 
service persons killed in action, wounded in ac- 
tion, missing in action, and dead of wounds re- 
ceived in action—are normally not the subject 
of either JAG Manual investigation or a JAG 
death or injury report form. In the usual situa- 
tion, accounting for casualties of these types is 
the responsibility of operational command, not 
staff administrative offices. An exception is made 
where there is any reason to suspect serious 
wrongful conduct on the part of any member 
of the Armed Forces in connection with a com- 
bat casualty. For example, an investigation 
should be conducted if there are circumstances 
tending to indicate that a wound, received while 
one’s unit was engaged with an enemy, may 
have been self-inflicted, may have been sustained 
as a result of willful and deliberate violation of 
orders, or may have been incurred in the course 
of engaging in such serious offenses as attempt- 
ing to furnish intelligence to the enemy or to 
force a safeguard. The general exception of in- 
jury, disease, and death due to enemy action 
(subject to the qualification noted) to the JAG 
Manual requirements for the reporting of such 
events applies to all the commentary which fol- 
lows concerning chapter VIII. 


(1) Injury. An investigative proceeding is re- 
quired if for a period of more than twenty-four 
hours a member is physically unable to per- 
form duty, and if (a) there appears any reason- 
able likelihood that the injury might be held 
due to the misconduct of the person injured; (b) 
there appears any reasonable likelihood that the 
injury might be held to have been sustained not 
in the line of duty; or (c) the person injured is 
a Reservist on or en route, to or from, active 
duty for training or inactive duty training. An 
injury form (NAVJAG 5800/15) is required 
when a member is incapacitated for over 
twenty-four hours, if the medical officer thinks 
the injury is likely to result in a permanent 
disability, unless for one of the three reasons 
indicated in the preceding sentence or for any 
other reason an investigative proceeding is con- 
ducted. In any other case of injury, no report 
is required to be made to the Judge Advocate 
General, either by way of an investigation or 
an injury form, but instead recording of the in- 
cident may be limited to the medical record of 
the individual injured. In any event, however, 
a command may, in its discretion, submit an in- 
jury report form if it is considered that it might 
be of advantage to have the Office of the Judge 
Advocate General made cognizant of the injury 





and the circumstances producing it and pre- 
serve a record thereof. 


(2) Disease. Inability to perform duties for a 
period of twenty-four hours or more, caused di- 
rectly by a disease (as distinguished from hospi- 
talization for observation or evaluation) attrib- 
utable to misconduct or not contracted in line of 
duty, calls for an investigative report. 


(3) Death. Deaths under mysterious circum- 
stances, apparent suicides, and deaths under 
circumstances suggestive of not in line of duty 
or misconduct require investigative reports to 
provide a basis for determinations by the Vet- 
erans’ Administration of eligibility of survivors 
for benefits. The Death Report Form (NAV- 
JAG 5800/16) may be utilized to report deaths 
occurring otherwise than as a result of enemy 
action which do not fall into any of the cate- 
gories set forth in the preceding sentence. Note 
general comment under Chapter VII above, 
however, concerning exercise of discriminating 
judgment. 


(4) Line of Duty and Misconduct. The princi- 
pal significance of a holding that an injury was 
not sustained in the line of duty, or was due to 
the misconduct of the person injured, is limited 
(save in the case of training-duty or inactive- 
duty-training Reservists) to requiring an en- 
listed member to “make up,” beyond what would 
otherwise be the expiration date of his enlist- 
ment, the time he has lost by reason of hospital- 
ization for treatment of his injury.** If one has 
not been accorded rights of a party to the in- 
vestigative proceeding which resulted in such 
a holding, he may be given a personal hearing at 
command level which will serve the same pur- 
poses. The author would observe that the inter- 
ests of the individual will be at least as well 
served by the hearing procedure in most in- 
stances, and that it might prove advisable in 
some cases to pursue the personal hearing pro- 
cedures even though the individual has been 
accorded rights of a party to the investigative 
proceeding. 


(5) Review of line of duty/conduct determina- 
tions. Prior to the current revision of chapters 





56. See, Bastow, Some Considerations in Determining Line of Duty/ 
Misconduct Status, infra p. 27. See also Cavaneau, Some Con- 
sequences of Wrongful Absence from Duty—The Reasons for the 
Rules, 22 JAG J. 81 (Feb-Mar—Apr 1968). Time is also lost for 
longevity pay and eligibility for retirement purposes. 


II through XI of the JAG Manual, ultimate 
determination that an injury was not in line 
of duty or was due to the member’s own mis- 
conduct was made in the Office of the Judge 
Advocate General. One of the major changes 


made in the revision is in subsection 0805b., 
providing: 


Action by officer exercising general court- 
martial jurisdiction. The finding of the con- 
vening authority that an injury or disease 
was or was not incurred in line of duty and 
as the result of misconduct shall be approved, 
disapproved or modified, as appropriate, nor- 
mally by the first reviewing authority to 
whom the record is forwarded pursuant to 
0210a who exercises general court-martial 
jurisdiction (see 0210a(3)) and who does not 
return the record or report for further in- 
quiry. Such authority shall forward a copy of 
his action to the commanding officer of the 
member involved so that appropriate entries 
may be made in the service and medical 
records of the member. REVIEWING AUTHOR- 
ITIES SUBSEQUENT TO THE AUTHORITY EXER- 
CISING GENERAL COURT-MARTIAL JURISDIC- 
TION WHO ACTS UNDER THIS SUBPARAGRAPH 
NEED NEITHER COMMENT NOR RECORD THEIR 
APPROVAL OR DISAPPROVAL OF HIS ACTION 
RESPECTING THE QUESTION OF LINE OF DUTY 
AND MISCONDUCT. (Capitalization for em- 
phasis supplied.) 


In most instances the Office of the Judge Advo- 
cate General now makes up “en blocs” listing 
names of persons injured, noting the holding 
made relative to conduct and line of duty by 
the authority exercising general court-martial 
jurisdiction, and citing the provision quoted 
above as not requiring any further expression by 
the Office of the Judge Advocate General. In 
any case in which the reviewing authority exer- 
cising general court-martial jurisdiction is 
deemed to have erred, the Office of the Judge 
Advocate General may return the record for re- 
consideration, and/or render a contrary deter- 
mination on the basis of review in that office. 
This change will permit the Office of the Judge 
Advocate General to concentrate its attention 
upon cases presenting unique issues or aspects, 
and will curtail time and personnel required for 
reviewing and processing the great mass of 
JAG Manual investigative records. 


Chapter IX: Investigation of Specific Types of 
Incidents.—This particular chapter begins with 
an observation as to the importance of dates, 
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places, persons, and events, in reporting any in- 
vestigation. This brings to mind the old doggerel, 


worthy of 
emphasis: 


repetition for preservation and 


I have six honest serving men. 

They taught me all I know. 

Their names are what and where and when, 
And how and why and who. 


Chapter IX expressly distinguishes from JAG 
Manual investigations the Aircraft Accident 
Safety Investigation, the reports of which (Air- 
craft Accident Reports or AARs) enjoy a spe- 
cial privileged status. In the interest of achiev- 
ing the paramount objective of ascertaining the 
causes of aircraft accidents and minimizing re- 
currence of such causes, witnesses having a spe- 
cial opportunity for knowledge, such as mem- 
bers of the flight crew, are asked to speak 
without regard to detriment to their individ- 
ual personal interests. The JAG Manual investi- 
gative proceeding concerning the same accident, 
however, is designed to serve general adminis- 
trative purposes, including disciplinary ones, 
and any one questioned is therefore influenced 
to present his personal role in the best light 
possible. Some nice ethical issues can be pre- 
sented to persons in a variety of positions when 
the two types of proceedings are being carried 
on at the same time at the same command, but 
each must simply do the best he can in steering 
his own difficult course. 

Chapter IX contains valuable suggestions as 
to matters to be developed in several specified 
classes of investigations—namely, automotive 
vehicle accidents, explosions, loss of ships, col- 
lisions, flooding, and loss of funds and property— 
and some newly developed material on sonic 
boom claims.*? Suggestions are included for an 
investigative proceeding which is likely also to 
serve the purposes of a pre-trial investigation. 
Investigations of injuries, illness, or death of 
Reservists in training-duty status present special 
considerations pointed out in section 0911. Sec- 
tion 0912 invites attention to special require- 
ments of other cited directives relating to secu- 
rity violations and postal losses or offenses. 


Chapter X: Article 139 Investigation—Redress 
of Injuries to Property.—The historical back- 
ground of Article 139, as well as its textual 


57. See, Smith, Sonic Boom Claims, infra p. 23. 
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content, indicates its purpose to be that of pro- 
viding a rough and ready means of compensating 
civilians for minor property losses resulting 
from unlawful activities by troops.** Classic 
examples are raided cornfields, melon patches, 
and henhouses, with accompanying destruction 
of fences and locks. Remedies by way of civil 


58. Indebtedness is acknowledged to research done by Lieutenant 
Michael L. Russo, JAGC, USNR-R, formerly of the Investigations 
Division, for much of the material contained in the text and in 
this footnote concerning Article 139 and predecessor statutes. 

The Articles of War of Richard II, 1385 [Winthrop, 904] in 
Article VII prohibited as a capital offense robbery or pillage of 
money, victuals, provisions, or forage, or the taking of any 
victuals, merchandise or any other thing brought for the refresh- 
ment of the army. Article VIII included a general provision that 
any person considering himself aggrieved “shall make known 
his grievance to the constable and mareschall, and right shall be 
done him.” 

In the Articles of War of James II, 1688 [Winthrop, 922-4], 
Article XXI forbade waste of private property, destruction of 
crops, and pasturage of horses on private property. Article XX XIII 
prohibited interference with any person bringing victuals to the 
camp or garrison, and abuse of persons in a household in which 
a member of the army might be quartered, and provided that a 
person in a household who was so wronged should “have amends 
made him.” 

The 1765 Articles [Winthrop, 940], which formed the basis for 
the American Articles in effect during and for some years after 
the Revolutionary War, carried, in Articles XI and XVI under 
section XIV, penal provisions against doing violence to any per- 
son bringing provisions or other necessaries to “Our Forces em- 
ployed in Foreign Parts,” and against waste of private property 
“belonging to any of eur subjects.”” Article V under section IX, 
“Quarters” [Winthrop, 937], constituted the lineal ancestor of 
Article 139, Uniform Code of Military Justice, and provided: 

“Every Officer commanding in Quarters, Garrisons, or on a 
March, shall keep good Order, and to the utmost of his Power 
redress all such abuses or disorders which may be committed by 
any Officer or Soldier under his Command; if, upon Complaint 
made to him of Officers or Soldiers beating, or otherwise ill- 
treating of their Landlords, or of extorting more from them than 
they are obliged to furnish by Law, of disturbing Fairs or 
Markets, or of committing any Kind of Riots, to the disquieting of 
Our People; he the said Commander who shall refuse or omit to 
see Justice done on the Offender or Offenders, and Reparation 
made to the Party or Parties injured, as far as Part of the 
Offender’s Pay shall enable him or them, shall, upon Proof 
thereof, be punished by a General Court-martial, as if he himself 
had committed the Crimes or Disorders complained of.” 

Similar provisions were made in the Massachusetts Articles of 
War of 5 April 1775 [Winthrop, 948-9] and the American Articles 
of 30 June 1775 [/d., 954-5]. The American Articles of 20 Sep- 
tember 1776 [/d., 964] virtually copied the quoted provision, sub- 
stituting “the good people of the United States” for ‘Our 
People,” and also incorporated prohibitions against waste or 
spoilage of private property, and so slavishly copied the prohibi- 
tion against doing harm to one supplying provisions to an army 
that the offense was limited to harming one thus supplying 
provisions outside the United States. This was necessary in the 
case of the British Articles of War, promulgated under the Crown 
Prerogative and not applicable within the Kingdom, but not 
as to the American Articles which were legislatively enacted 
statutes. 

The American Articles of War of 1806, the first enacted under 
the present Constitution [Winthrop, 979], contained the quoted 
provision as to the obligation of the commanding officer, but 





actions for damage or prosecutions in local courts 
are not practical avenues of relief for the in- 
jured parties and would intolerably harass troop 
training or operations. Accordingly, the military 
commander receives the complaint, orders one 
or more officers to investigate, and acts upon 
the report of an investigation which identifies 


58. (Cont’d) stated that a commanding officer failing to redress dam- 
age upon complaint should be cashiered or otherwise punished as a 
court-martial might direct, rather than stating that he should be 
punished as if he himself had committed the wrong. Articles 51 
and 54 [/d., 981], continued penalties for doing violence to one 
supplying provisions to the camp of forces “employed in any 
parts out of the said States,” and for waste or spoilage of 
private property. 

The 1874 Articles of War carried these provisions sequentially 
as Articles 54-56 [Winthrop, 990, and see discussion id., 657-660]. 
At page 658, Winthrop criticized Article 54, the progenitor of 
present Article 139, in that it left in doubt whether both personal 
injuries and property damage were contemplated, and failed to 
set forth mechanics for making reparation, and at page 600 he 
concluded: “It may be remarked of this Article, in conclusion, 
that it is antiquated in some of its terms, indefinite and obscure 
in its more important provisions, and, as at present construed, 
confers upon military commanders a summary authority, which is 
exceptional in our law and of doubtful expedience. In view of 
its defects, commanders have been reluctant to act upon it, and 
the comparatively rare proceedings which have been instituted 
have been mostly confined to the period pending and immediately 
succeeding a time of war. There have been but two or three 
precedents of trials of officers for ‘refusing or omitting’ to comply 
with its injunctions ... and, in the opinion of the author, it 
might be omitted from the code without prejudice to the service.” 

In the 1916 revision of the Articles of War, Act 29 Aug 1916, 
c. 418, 39 Stat. 664, the three articles mentioned above were 
revised. The provisions relative to abusing persons bringing pro- 
visions to camp were made Article 88, and for the first time these 
provisions were made applicable within the United States as well 
as abroad. The prohibition of committing waste or spoilage was 
placed in Article 89, and was extended to include also committing 
“any kind of depredation or riot.’”’ The provision for dismissing, 
or otherwise punishing at the direction of a court-martial, a 
commanding officer who refused or failed to see reparation made 
to the victim ‘‘as far as the offender’s pay shall go toward such 
reparation,” was placed at the end of Article 89. Article 105 was 
captioned “Injuries to person or property—Redress of,” but the 
text applied only to complaints of injuries to property. Article 105 
provided for investigation of a complaint of property damage by 
a board of from one to three officers, assessment of damages 
collected by stoppage of pay of individual offenders, and, where 
responsible individuals could not be identified, assessment of 
damages against members of his organization or detachment 
present at the time the damage was inflicted. 

The 1920 revision of the Articles of War, Act 4 Jun 1920, 
41 Stat. 805, reenacted Articles 88, 89, and 105 as in the 1916 
Articles, a specific reference to Article of War 105 being placed 
in Article 89, in penalizing a commanding officer who refused 
or omitted to see reparation made to the party injured, in so far 
as the offender’s pay should go toward such reparation. 

Revision of the Articles of War effected by Title II of the 
Selective Service Act of 24 June 1948, 41 Stat. 639, abolished the 
provision relative to intimidating persons bringing supplies into 
camp, substituting therefor a prohibition upon unlawfully in- 
fluencing the action of a court-martial. Article 89 was reenacted 
without substantive change, and Article 105 was left unchanged. 

In enacting the Uniform Code of Military Justice, the pro- 
visions of Article of War 89 became Article 109—‘“willfully or 
recklessly wastes, spoils, or otherwise willfully and wrongfully 
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offenders and assesses damages to be deducted 
from the pay of individual offenders. This au- 
thority was provided for the naval forces for 
the first time in the Uniform Code of Military 
Justice. The drafters of the Code eliminated a 
potential source of mischief by altering the lan- 
guage of Article of War 105, which began with 


58. (Cont’d) destroys or damages any property ether than military 
property of the United States’”—and the provisions of Article of 
War 105 became Article 139. In 1956 the Uniform Code of Military 
Justice was codified as chapter 47 of Title 10, U.S. Code, and 
Article 139 became section 939 of Title 10. For convenience of 
reference there are reprinted below both Article 105 of the 1916 
Articles of War, and section 939 of Title 10, U.S. Code. In sec- 
tion 939, changes from the original text as in the Uniform Code 
of Military Justice, section 1 of the Act of 5 May 1950, are 
indicated by bracketing deletions and by italicizing additions: 

“ART. 105. INJURIES TO PERSON OR PROPERTY—RE- 
DRESS OF.—Whenever complaint is made to any commanding 
officer that damage has been done to the property of any person 
or that his property has been wrongfully taken by persons subject 
to military law, such complaint shall be investigated by a board 
consisting of any number of officers from one to three, which 
board shall be convened by the commanding officer and shall have, 
for the purpose of such investigation, power to summon witnesses 
and examine them upon oath or affirmation, to receive depositions 
or other documentary evidence, and to assess the damages sus- 
tained against the responsible parties. The assessment of damages 
made by such board shall be subject to the approval of the 
commanding officer, and in the amount approved by him shall 
be stopped against the pay of the offenders. And the order of 
such commanding officer directing stoppages herein authorized 
shall be conclusive on any disbursing officer for the payment by 
him to the injured parties of the stoppages so ordered. Where 
the offenders can not be ascertained, but the organization or de- 
tachment to which they belong is known, stoppages to the amount 
of damages inflicted may be made and assessed in such pro- 
portion as may be deemed just upon the individual members 
thereof who are shown to have been present with such organi- 
zation or detachment at the time the damages complained of were 
inflicted as determined by the approved findings of the board.” 
“Sec. 939. Art. 139. Redress of injuries to property. 

(a) Whenever complaint is made to any commanding officer 
that willful damage has been done to the property of any person 
or that his property has been wrongfully taken by members of 
the armed forces, he may, [subject to] under such regulations as 
the Secretary [of the Department] concerned may prescribe, con- 
vene a board to investigate the complaint. The board shall consist 
of from one to three commissioned officers and, [shall have] for 
the purpose of [such] that investigation, it has power to summon 
witnesses and examine them upon oath [or affirmation], to re- 
ceive depositions or other documentary evidence, and to assess the 
damages sustained against the responsible parties. The assess- 
ment of damages made by [such] the board [shall be] is subject 
to the approval of the commanding officer, and in the amount ap- 
proved by him shall be charged against the pay of the offenders. 
The order of [such] the commanding officer directing charges 
herein authorized [shall be] is conclusive on any disbursing offi- 
cer for the payment by him to the injured parties of the damages 
so assessed and approved. 

(b) [Where] Jf the offenders cannot be ascertained, but the or- 
ganization or detachment to which they belong is known, charges 
totaling the amount of damages assessed and approved may be 
made in such proportion as may be [deemed] considered just 
upon the individual members thereof who are shown to have been 
present at the scene at the time the damages complained of were 
inflicted, as determined by the approved findings of the board.” 
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the statement that when complaint was made 
that “damage has been done to the property of 
any person,” to read “willful damage.” (Em- 
phasis supplied.) Otherwise, commands might 
have been pressed to utilize this authority for 
the adjudication of automobile negligence cases 
involving privately owned vehicles. 

Article 139 in terms requires Secretarial regu- 
lations for its implementation. The regulations 
which make that article effective for the Navy 
and Marine Corps are those contained in chap- 
ter X of the Manual of the Judge Advocate 
General. The changes made in the current re- 
vision of this chapter are for the most part sim- 
plificatory, not substantive. Riotous acts by sev- 
eral persons acting in concert are indicated as 
the objective of the article. The regulations ex- 
clude individual wrongful acts not proximately 
associated with a group disorder, or involving 
fraud, deceit, or breach of contract, as not be- 
ing comprehended within the legislative intent. 
The regulations go further to exclude other 
classes of claims, even though they may stem 
directly from riotous conduct and fall within 
the literal terms of Article 139. These are: (1) 
claims payable under any other regulations (and 
no claim may be asserted under Article 139 for 
reimbursement of any fund, appropriated or 
nonappropriated, out of which payment may 
have been made under any other regulations) ; 
(2) insurance subrogation claims; (3) claims 
for reimbursement for loss or damage of or 
to property of the United States; and (4) claims 
for property damage or loss occasioned by acts 
within the scope of the employment of the in- 
dividual complained against. A thirty-day lim- 
itation is imposed upon the assertion of a claim 
under Article 139, and a limitation of $250.00 
is placed upon recovery from any individual for 
a single riotous incident. Recovery may be re- 
duced to the extent that acts or omissions of the 
owner of the property may be found to have 
been proximately contributory to the loss or 
damage. 

The occasions for use of the Article 139 pro- 
cedure in the naval service should be rare. Prob- 
ably its greatest value is as a force in being, 
to avoid employment of which persons who have 
participated in riotous conduct may be induced 
to undertake voluntary action to reimburse those 
whose property has been lost or damaged. One 
disquieting consideration, as concerns actually 
processing claims under Article 139 and chapter 
X of the JAG Manual, is the cost of the candle 
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as opposed to the stakes in the game. Personnel 
time consumed in the investigative, adjudica- 
tive, clerical, review, and fiscal functions in- 
volved can seldom be kept within the $250.00 per 
individual gross recovery permitted, and there 
would be unfathomable cost in many instances 
in terms of detriment to individual morale and 
esprit de corps among the rank and file in the 
command units in which such action might be 
taken. 


Chapter XI: Procedural Guides and Forms.— 
This chapter includes forms for making up var- 
ious types of records of proceedings and investi- 
gative reports, and includes forms for punitive 
and nonpunitive letters of censure. These save 
much time and tend to forestall error the first 
time one performs these functions, as well as 
serving as valuable check-off lists on subsequent 
performances. 


CONCLUSIONS 


Investigative powers in officers of the Armed 
Forces, facilitated by statutory authority 
whereby civilian witnesses may be compelled 
to appear and testify under penalty of prosecu- 
tion for contempt, are a peculiarly American 
institution. Prior to the enactment of the Uni- 
form Code of Military Justice (as one of the first 
steps in armed services unification), the Army 
and Air Force were disadvantaged by having 
statutes which limited the purposes for which 
investigative proceedings having compulsory 
general subpoena powers could be convened as 
well as conditioning their convention upon a re- 
quest therefor by the person whose conduct was 
under investigation. Since 31 May 1951, the ef- 
fective date of the Code, however, all services 
have enjoyed the same unlimited powers which 
the Navy has had since 1800. This salutary au- 
thority could be either festooned with hamstring- 
ing restrictions or removed from the control of 
commissioned officers, on the basis of assertion 
of failure to exercise sound judgment in either 
using or not using its provisions. This considera- 
tion imposes another weighty responsibility 
upon lawyers in the Armed Forces, who nor- 
mally guide the convening and conduct of fact- 
finding proceedings. The most recent revision of 
the regulations governing such proceedings in 
the naval service is submitted to have been pre- 
pared in appreciation of this responsibility and 
to furnish sound guidance for lawyers and the 
commands they serve. 


RIGHTS OF PARTIES AND WITNESSES 
UNDER 


NEW INVESTIGATIVE RULES 


LIEUTENANT KENNETH F. HICKEY, USNR-R* 


In May 1968, change 21 to the Manual of the Judge Advocate Gen- 
eral was promulgated to all ships and stations. For reasons of economy 
of effort and the expediting of investigations, many of the rights 
accorded to individuals in investigations were changed. This article 
explains the new approach and the simplified procedures that must be 
followed to insure that an investigation accords each concerned service- 


member his individual rights. 


INTRODUCTION 


O» OF THE most sweeping changes to 
the JAG Manual is the procedure sur- 
rounding the designation of parties and their ac- 
companying rights. Prior to change 21, an in- 
dividual subject to the Uniform Code of Military 
Justice whose conduct was subject to inquiry was 
required to be designated a party to any JAG 
Manual investigation. Accordingly, the party was 
entitled (1) to be present during the proceed- 
ings; (2) to be represented by counsel; (3) to 
cross-examine witnesses; (4) to introduce evi- 
dence; (5) to testify as a witness; (6) to refuse 
to incriminate himself; (7) to make a voluntary 
statement to be included in the record; and (8) 
to make an argument at the conclusion of pres- 
entation of evidence. Any of these rights which 
were not exercised were conclusively presumed 
to have been waived. 


*Lieutenant Hickey was assigned to the Investigations Division, 
Office of the Judge Advocate General, prior to his recent release 
from active duty. He is a 1963 graduate of the College of the Holy 
Cross, and a 1966 graduate of Georgetown Law School. Lieutenant 
Hickey is a member of the District of Columbia Bar. 


With the advent of change 21 to the JAG 
Manual, the treatment of an individual whose 
conduct is subject to inquiry or who has a 
direct interest in the subject matter of the 
investigation has been substantially altered. The 
rights of an individual now depend upon the type 
of investigation that is convened. Accordingly, 
discussion will center on the three types of in- 
vestigations that may be conducted under the 
JAG Manual. 


COURT OF INQUIRY 


A court of inquiry‘ consists of at least three 
commissioned officers and a counsel. It is con- 
vened by a written appointing order and must 
take all testimony under oath and record all 
proceedings verbatim. It also possesses the 
power to subpoena civilian witnesses. Any per- 
son subject to the Uniform Code of Military Jus- 
tice whose conduct is subject to inquiry by the 
court must be designated a party.? Any person 





1. Chapter IV of the JAG Manual explains in detail the procedures 
surrounding the operation of a court of inquiry. 
2. JAG Manual, sec. 0302a(1). 
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subject to the Uniform Code of Military Justice 
or employed by the Department of Defense who 
has a direct interest in the subject of inquiry 
must also be designated a party upon his request 
to the court.* On designation as a party, an indi- 
vidual has the right (1) to be given due notice 
of such designation; (2) to be present during 
the proceedings, but not when the court is 
cleared for deliberations; (3) to be represented 
by counsel; (4) to examine and to object to the 
introduction for consideration by the court of 
physical and documentary evidence and state- 
ments or testimony of witnesses; (5) to cross- 
examine witnesses other than his own who have 
offered testimony; (6) to introduce evidence; 
(7) to testify as a witness; (8) to refuse to in- 
criminate himself (and, if accused or suspected 
of an offense, to be informed of the nature of 
the accusation and advised that he does not have 
to make any statement regarding the offense of 
which he is accused or suspected, and that any 
statement made by him may be used as evidence 
against him in a trial by court-martial); (9) 
to make a voluntary statement, oral or written, 
to be included in the record of proceedings; (10) 
to make an argument at the conclusion of pres- 
entation of evidence; (11) to challenge mem- 
bers of the court for cause stated to the court; 
and (12) if charged with an offense, to be a wit- 
ness at his own request and not to be called as 
a witness in the absence of his own request.* 

One of the most important of the party’s 
rights is his right to counsel. The party is 
entitled to be represented by civilian counsel 
provided by himself at no expense to the gov- 
ernment, by military counsel of his own selec- 
tion, if reasonably available, or by military 
counsel appointed for him by the appropriate 
authority. If request is made for appointment 
of military counsel, counsel qualified under 
Article 27(b) of the Uniform Code of Military 
Justice should be appointed, if practicable; and 
if the investigation is to be utilized as an Article 
32 pretrial investigation, counsel so qualified 
must be appointed.° 

At the outset of the proceedings the party’s 
rights must be clearly explained to him and this 
explanation included in the record. Any rights 
which a party subsequently fails to exercise will 
be deemed to have been conclusively waived.° 


3. Id., sec. 0302a(2). 
4. Id., sec. 0304a. 
5. Id., sec. 0304b. 
6. Id., sec. 0304e. 
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However, in a court of inquiry any waiver by the 
party of his right to be present during the pro- 
ceedings should be carefully considered by the 
court prior to proceeding in his absence. 


FORMAL FACT-FINDING BODY 


A formal fact-finding body consists of one or 
more commissioned officers and is convened by a 
written appointing order. It may be required to 
take all testimony under oath and record all pro- 
ceedings verbatim. It differs most significantly 
from the court of inquiry in that it does not pos- 
sess the power to subpoena civilian witnesses, 
and it differs from the informal fact-finding 
body in that it utilizes a formal hearing 
procedure. 

A formal fact-finding body does not possess 
the power to designate parties to the investiga- 
tion unless it has been expressly authorized to do 
so in the appointing order.’ When so authorized, 
the power to designate continues during the en- 
tire proceedings.* The authorization may be lim- 
ited to the designation of only a particular class 
of persons or may be general in giving the fact- 
finding body the discretion to designate as a 
party any member of the naval service subject 
to the Uniform Code of Military Justice, with- 
out the consent of such member, if his or her 
conduct or performance of duty is subject to 
inquiry. Also, when authorized in the appoint- 
ing order, any member of an armed service 
other than the Navy or Marine Corps, any per- 
son employed by the Department of Defense, or 
any member of the Naval or Marine Corps Re- 
serve not subject to the Uniform Code of 
Military Justice, whose conduct or performance 
of duty is subject to inquiry, may be designated a 
party, but only at his or her own request.? No 
other persons may be designated parties unless 
expressly authorized by the Secretary of the 
Navy. 

When a person is designated a party before a 
formal fact-finding body, he has the same rights 
as a party before a court of inquiry except that 
(1) he does not have the right to challenge mem- 
bers of the body for cause, and (2) he does not 
have the right to refuse to be a witness (except 
to the extent that he need not incriminate him- 
self). Although the party does not have the right 





7. Id., sec. 0502c. 
8. Id., sec. 0302d(1). 
9. Id., sec. 0302b(2). 


to challenge for cause, he may, if he believes 
that a member should not sit, present evidence to 
show such reason. After hearing the evidence, the 
body will report the facts to the convening au- 
thority who will then determine the member’s 
fitness to serve.*° 


INFORMAL FACT-FINDING BODY 


An informal fact-finding body consists of one 
or more officers, senior enlisted persons or mature 
civilian employees of the Department of the 
Navy. It may be convened orally or in writing, 
and normally does not take evidence under oath 
or record the proceedings and testimony verba- 
tim. It utilizes informal procedures for collecting 
evidence such as informal personal interview, 
correspondence, telephone inquiry, or other 
means. In short, an informal fact-finding body 
may employ any method which it finds most 
efficient and effective in performing its investiga- 
tive function. Because of its informality, it is the 
most common type of investigation for situations 
involving line of duty/misconduct determina- 
tions and potential claims matters. 

Under the new change to the JAG Manual, 
no parties may be designated before an informal 
investigation. The only rights of an individual 
whose conduct is being investigated are: (1) his 
right under section 0306 to refuse to sign a state- 
ment relating to the origin, incurrence, or ag- 
gravation of a disease or injury that he has, and 
(2) his right to a detailed warning and counsel 
if he is suspected of having committed an offense 
and he is requested to make a statement.” By not 
allowing an informal fact-finding body to desig- 
nate parties to the investigation, the use of in- 
formal investigation as the predicate for adverse 
action against an individual has been restricted. 
Nonjudicial punishment may not be imposed 
solely on the basis of the informal investigation.” 
Rather, a separate impartial hearing must be 
held. So too, the informal investigation may not 
support an adverse line of duty/misconduct de- 
termination, but a separate impartial hearing 
must be held.'* In these cases, no adverse action 
may be taken against an individual on the basis 
of the informal investigation without further 
procedures."° 


10. Id., sec. 0507. 
11. /d., sec. 0302c. 
12. See id., sec. 1101c. 
13. /Id., sec. 0304d(1). 
14. Id., sec. 0805a(3). 
15. Id., sec. 0304d(2). 


If an informal investigation is conducted and 
there is a finding that the member injured him- 
self by his own misconduct and/or not in the line 
of duty, the following procedure by the conven- 
ing authority is dictated. If the convening au- 
thority upon review believes that a finding 
of line of duty/not misconduct is proper, he may 
express this opinion in his endorsement and for- 
ward the record through the chain of command.** 
On the other hand, if he believes that a finding 
of misconduct and/or not line of duty should be 
made, and the investigation was an informal 
type with no designaton of parties, he must 
afford the member a hearing or forward the 
report to the officer then in charge of the in- 
jured member so that a hearing may be 
granted.*7 The hearing that is required in- 
cludes: (1) oral or written advice to the mem- 
ber that substantial doubts exist as to the 
incurrence of his injury or disease in line of 
duty and not as the result of misconduct; (2) 
oral or written advice to the member that he 
will be accorded the rights under Article 31 (b) 
of the Uniform Code of Military Justice and un- 
der 0606d(3) of the JAG Manual; (3) availabil- 
ity of the complete record or report of the fact- 
finding body, together with enclosures thereto, 
for inspection by the member; and (4) full op- 
portunity to the member to present any matters 
in refutation, explanation, rebuttal, or otherwise 
on his behalf respecting the incurrence of his in- 
jury or disease.** Upon the conclusion of this 
hearing, the convening authority shall then ex- 
press his opinion as to the line of duty/miscon- 
duct finding in the case, and forward the record 
through the chain of command. 


SELECTION OF APPROPRIATE FACT-FINDING 
BODY 


Section 0205 of the JAG Manual sets out the 
guidelines for the selection of the appropriate 
fact-finding body. It states: 


... The several types of fact-finding bodies described 
in the preceding section have been prescribed to ac- 
commodate the variety of situations which must be 
investigated in the naval service. Thus, the type of 
fact-finding body to be ordered should be determined 
in large measure by the powers which the fact-finding 
body will require, the paramount purposes of the 
inquiry, the relative seriousness of the subject of the 
inquiry, the probable complexity of the factual issues 


16. Id., sec. 0805a(2). 
17. Id., sec. 0805a(3). 
18. Id. 


JULY-AUGUST 1968 





involved, and other such factors. Much must be left 
to the judgment and sound discretion of officers in 
command. In general, however, the following guide- 
lines should be considered in the selection of the type 
of fact-finding body to be employed. Where it appears 
that the incident under investigation involves sub- 
stantial loss of life or where significant international 
or legal consequences may be involved, either a court 
of inquiry or a formal board of investigation, depend- 
ing generally upon whether the power to subpoena 
civilian witnesses is involved, should be considered. 
Also, other serious incidents requiring investigation 
such as grounding of a ship, collision, flooding and 
other major afloat casualties, and particularly if sig- 
nificant loss of life resulted, should ordinarily be in- 
vestigated by a formal board or formal single officer 
investigation, but in such cases the requirement of a 
verbatim record need not invariably be imposed. In 
other less serious cases, an informal fact-finding body 
will ordinarily be adequate. In any case in which there 
is doubt as to the type of fact-finding body which 
should be ordered, the matter may be referred to a 
superior in command for determination. 

. ..In connection with the selection of the type 
of fact-finding body to be convened, the desirability 
of designating parties and affording the persons so 
designated all of the rights of a party (0304) should 
be considered. In general, the designation of parties 
before JAG Manual investigations is unnecessary be- 
cause other regulations, which provide for further 
judicial or administrative proceedings before adverse 
action may be taken against an individual (see 0304d), 
contain adequate safeguards to protect the rights of 
persons so involved. If, however, the subject matter 
of the inquiry is so extremely complex or involves 
such disputed issues of fact that a grave risk of sub- 
stantial injustice to the person or persons whose con- 
duct or performance is subject to inquiry would exist 
if he or they were not afforded the rights of a party 
during the investigation, a court of inquiry or a formal 
fact-finding body which is expressly authorized to 
designate parties should be ordered. In other cases, 
subject to the considerations set forth in the preced- 
ing subsection, a formal fact-finding body which is 
not authorized to designate parties or an informal 
fact-finding body will suffice.19 


WITNESSES 


With one exception, all persons in the naval 
service may be summoned to testify before any 
fact-finding body. The only exception is an indi- 
vidual who is already charged with an offense 
and whose testimony is desired before a court 
of inquiry which is questioning his actions. In 
such a situation, the individual may be called 





19. Id., sec. 0205. 
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as a witness only at his own request.*° 

When a witness is summoned to testify and 
there exists a suspicion that he has committed 
an offense under the Uniform Code of Military 
Justice, he must be warned of his rights under 
Article 31 of the Code. After being so informed, 
the individual may on his own request refuse to 
testify about the matters of which he is sus- 
pected. However, he must testify regarding 
other matters that are outside the scope of the 
offense of which he is suspected. 

In informal investigations, care must be taken 
in questioning a person who is suspected of an 
offense, misconduct or improper performance 
of duty. Prior to any questioning, the investiga- 
tor should exhaust all other sources of informa- 
tion and then determine whether the questioning 
of the individual is still necessary adequately to 
complete the inquiry. If there is a valid need, the 
investigator must warn the person of his rights 
as follows: 

1. That he is suspected of having committed 
the following offense(s) : : 

2. That he has the right to remain silent; 

3. That he has the right to consult with and 
to obtain a lawyer, either a civilian lawyer re- 
tained by him at his own expense or, if he 
wishes, a military lawyer appointed by Navy or 
Marine Corps authority to act as his counsel 
without cost; 

4. That he has the right to have his retained 
civilian lawyer or his appointed military lawyer 
present during the interview; and 

5. That he has the right to terminate the in- 
terview at any time and for any reason.** 


Section 1101c of the JAG Manual sets out a form 
to be used by the investigating officer in record- 
ing the foregoing warning to a witness. Any wit- 
ness who is suffering from a disease or injury 
must also be warned that he is not required to 
sign any statement relating to the origin, incur- 
rence, or aggravation thereof.?? 


CONCLUSION 


Compliance with the foregoing procedures will 
insure that each servicemember whose conduct 
is subject to inquiry is accorded all of the rights 
to which he is entitled. It will also insure speedy 
handling of the investigation and obviate the 
necessity for any return of the report for further 
proceedings. 


20. Id., sec. 0305b. 
21. Id., sec. 0606d (2). 
22. Id., sec. 0606d(3). 
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The proliferation of new and faster military aircraft has made 
damage from sonic booms a fertile source of claims against the United 
States. Misunderstanding of the nature of a sonic boom and the types 
of damage a sonic boom is likely to cause, coupled with inability to 
identify the offending aircraft, has made adjudication of sonic boom 
claims very difficult. This article sets forth some recommended tech- 
niques and procedures for investigating alleged sonic booms in such 
a manner as to give prompt satisfaction for legitimate damages while 
protecting the government against spurious claims. 


HE QUESTION THAT immediately comes 

to mind when discussing sonic boom claims 
is: Just what is a sonic boom? Webster’s New 
World Dictionary states that sonic boom is “an 
explosive sound generated by the accumulation 
of pressure in a wave preceding an airplane 
traveling at or above the speed of sound; where 
this wave touches the ground, the variation in 
pressure is experienced as a loud report.” A mis- 
taken but common impression is that the boom 
occurs only when a plane passes from subsonic 
to supersonic speed. However, a boom wave is 
created continually while an airplane is flying at 
supersonic speeds, just as the wake of a boat is 
created continuously as the boat moves forward. 

A sonic boom is, in fact, an airborne shock 
wave. It travels along the earth’s surface at a 
speed of roughly 2,000 feet per second at mach 
2 speed. Experiments have proved that at the 
time of the sonic boom, there is a sudden de- 
crease in atmospheric pressure and just as 
quickly a sudden increase. Overpressures are 
created as a result of this decrease and increase 
in pressure, and objects on the ground are lit- 
erally squeezed, equally on all sides, by the boom. 


*Commander Smith is currently Head, Operational Claims and Liti- 
gation Branch, Litigation and Claims Division, Office of the Judge 
Advocate General. He received his Bachelor of Laws Degree in 1950 
from the University of Alabama. He is a member of the American 
Bar Association and admitted to practice before the Alabama Bar 
and the Bars of the U.S. Supreme Court and U.S. Court of Military 
Appeals. Acknowledgment is extended to Dr. John H. Wiggins, Jr., 
Palos Verdes Estates, California for much of the information used 
in this article, taken from a 1968 handbook prepared by Dr. Wiggins 
for the Air Force Institute of Technology, Wright-Patterson Air 
Force Base, entitled The Effects of Sonic Boom, A Handbook for the 
Civil Engineer. 


A sonic boom does not tend to push an object 
over as wind usually does, but larger objects, 
such as a house or even an automobile, are some- 
times twisted, turned or sheered. 

Sonic booms can cause damage. A sonic boom 
can cause windows to break, plaster to crack, 
items to move on shelves, but rarely does it cause 
structural damage. It has been established by 
experiments that extreme damage from sonic 
boom occurs only from planes exceeding the 
speed of sound at low altitudes while executing 
maneuvers, turns, or some change of direction. 
Low altitude sonic booms are the exception, 
however, as most booms are generated from 
aircraft flying at altitudes in excess of 30,000 
feet. The exact overpressures caused by a super- 
sonic flight will depend on the speed, altitude, 
weight and maneuvers of the aircraft. 

Two recurring problems in adjudicating 
claims for alleged sonic boom damage may be 
considerably reduced by a prompt and thorough 
investigation in the field: One, establishing the 
probable source of the sonic boom, and two, 
determining whether the alleged damage could 
have resulted from a sonic boom. 

The first problem becomes more complicated 
because almost any jet aircraft operated by one of 
the military services, by any business concern, or 
even by a private individual, can cause a sonic 
boom. The public, however, suspects that most 
sonic booms are caused by military aircraft and 
there is justifiable grounds for this belief be- 
cause of the nature of the use of those aircraft. 
It is for this reason that the claims investigator or 
judge advocate of any naval activity, upon receipt 
of information that a sonic boom or a suspected 
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sonic boom has occurred, should expect to receive 
claims. 

It is therefore most important that as much 
information as possible be recorded at the time 
of the receipt of the knowledge of the sonic 
boom. The sonic boom probably will not be heard 
at the base from which the airplane departed. 
Therefore, it is imperative that upon receipt of 
this information base operations be contacted to 
ascertain if any local aircraft capable of exceed- 
ing the speed of sound were operating. Even if 
local aircraft capable of exceeding the speed of 
sound were operating, base operations should be 
requested to ascertain from all other military in- 
stallations in the area whether any aircraft ca- 
pable of exceeding the speed of sound from that 
base were operating in the vicinity. If local 
business concerns, or any private individuals, are 
known to operate aircraft capable of exceeding 
the speed of sound, information concerning their 
aircraft should also be ascertained and recorded. 
The exact time of the sonic boom should be ob- 
tained, if possible. It may be possible to obtain 
positions of both military and civilian aircraft at 
the exact time of the sonic boom from the nearest 
office of the Federal Aviation Administration. 

All information gathered concerning the 
identity of aircraft capable of creating a sonic 
boom should be logged. Even information that 
there were no military aircraft capable of exceed- 
ing the speed of sound operating at the time of 
the alleged sonic boom should be logged for 
record purposes. This portion of the investiga- 
tion is important. Legitimate claims are paid, 
but only those claims which can be directly con- 
nected to the operation of government aircraft 
can be favorably adjudicated. 

The investigation of the sonic boom claim is 
accomplished pursuant to chapter XX, JAG Man- 
ual, and particularly section 2021b added by 
change 21. It will be noted in section 2021b that 
speed as well as thoroughness is the essence of 
the investigation into a claim resulting from a 
sonic boom. 

Accordingly, an early, on-the-scene investi- 
gation of the alleged damage should be made. 
To insure thoroughness and accuracy, the inves- 
tigating officer should, while on the scene, make 
written notations of his observations. He 
should note as many facts as possible, and these 
should be relied upon when the investigative 
report is made. On-the-scene recordation is es- 
sential, in that relying on memory of all the 
material facts tends to cause error. The narra- 
tive summary should describe in detail the build- 
ing or structure involved. The type of construc- 
tion, size of rooms, age, and the general state of 
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repair should be recorded. Photographs taken 
at the scene will reflect the general situation, 
but are no substitute for the written word. 

If damage is alleged to have occurred from 
sonic boom, the investigating officer should pro- 
ceed to the site of the damage as soon as pos- 
sible with the proper tools necessary to deter- 
mine what damage, if any, was caused by the 
alleged boom. These tools should include, but 
are not limited to: a camera, flashlight, magni- 
fying glass, tape measure, pocket knife, pen, 
pencil, map of the area, and a checkoff sheet. If 
possible, the investigating officer should take 
with him a civil engineer or other qualified per- 
son from the Public Works Department who can 
assist in evaluating the kind of damage usually 
claimed as sonic boom damage. 

A statement upon arrival at the scene should 
be obtained from the claimant or other wit- 
nesses, if available. It is highly important for 
the claimant and witnesses to give in full detail 
a description of the sonic boom, if heard. From 
the description of the boom, its intensity may be 
ascertained. The claims investigator should 
keep in mind that the average overpressure is 
about 3 pounds per square foot for today’s air- 
craft flying in excess of the speed of sound 
at 30,000 feet. It is also known that an aircraft 
flying mach 1 at an altitude of 1,000 feet can 
create overpressures of up to 25 pounds per 
square foot. Therefore, low altitude flying air- 
craft are the ones that usually create the high 
intensity booms which fell trees, cause more 
severe damage to larger buildings, houses, chim- 
neys, sidewalks, and water closets, and even 
cause mental anxiety or death to dogs, cats, 
and birds. 

The investigating officer should remember 
that there is practically no time lag between 
the sonic boom and the damage, but the damage 
is often not observed when it occurs. Usually 
the first indication of damage will be cracked 
or broken glass and cracked or falling plaster, 
observed by claimant after the boom noise. 

The available tools brought by the investi- 
gator should help to determine if the damage 
actually could have been caused by the sonic 
boom. It should be kept in mind that other over- 
pressures caused by wind, slippage of earth, 
seeping pilings and seismic occurrences can 
break windows and damage other structural 
items. These also can cause cracks in plaster and 
damage to other parts of a building. 

Cracks in walls and other parts of a building 
are the prevalent cause of most claims. Cracks 
can also be caused, however, by thermal expan- 
sions and contractions, shallow foundations 





which allow the earth to move the building, foun- 
dation failures, shrinkage of concrete blocks, 
roof truss deflection, and even from use of dif- 
ferent materials, such as wood and stone, joined 
together in the building. Also, age still is the 
greatest cause of damage to structures and must 
be kept in mind. 

It is highly important that the investigating 
officer determine whether the claim is an iso- 
lated one or if there are claims from other per- 
sons living in the general area. In this regard it 
is unusual that sonic boom damage will occur to 
only one house in a densely populated area. If 
plaster damage is claimed, the investigating of- 
ficer should determine, if he can, what type of 
wallboard or plaster was used to make the ceiling 
and walls. Wallboard will rarely crack from 
overpressure created by a sonic boom. Plaster 
can and does crack from many sources of pres- 
sure as well as temperature changes, drying, or 
house movements. The investigator should keep 
in mind that wood laths on which plaster is 
placed generally show through the paint as dark 
stripes, especially in clothes closets. These wood 
laths contract, expand, dry, and move, causing 
cracks. 

It is now important that the investigating 
officer carefully examine cracks in the plaster 
for dirt, dust, or paint. This evidence of the con- 
dition of the crack will indicate its age. The loca- 
tion of the damaged walls and ceiling in the 
house, even within each room, is important. The 
damaged area should be described and indicated 
on the floor plan of the house. If the investigator 
notices squeaky or springy floors, a note of it 
should be made. Shrinkage of new, green lumber 
when drying can cause plaster or wall cracks in 
new houses. 

Plaster damage will normally occur when 
overpressures reach about 8 pounds per square 
foot, and new plaster cracks are normally 
straight and narrow. According to the results 
of recent sonic boom tests, there is strong evi- 
dence that when a sonic boom does open up a 
plaster crack, the crack closes again after the 
shock wave has gone. This is probably because 
the deflections imposed are not permanent, but 
elastic. As soon as pressure created by a sonic 
boom is taken away, the crack usually closes so 
that a magnifying glass is actually needed to see 
the crack. Even very large or high intensity 
sonic booms cause elastic deflections, which 
means that there is normally no permanent de- 
formation of the elements of a house. Settlement 
is an example of nonelastic deflection; once a 
house settles it does not rise again, so settlement 
cracks remain open. 


25 


Many claims are received concerning store- 
front plate glass windows which are not broken 
or cracked but merely sitting cockeyed in their 
frames. This type of damage can be caused by 
many sources. It is important that the investi- 
gating officer note the presence or absence of 
traffic at the store, the general construction 
of the store building, age of the storefront and 
the condition of the street pavement. Settling 
or slipping can cause movement or cracks in 
plate glass windows. The age of window cracks 
also may be fairly accurately determined by use 
of the magnifying glass and other tools brought 
to the scene. 

A sonic boom is not selective. All other things 
being equal it will not damage one house or one 
store and leave a weaker house or store next 
door undamaged. Neither will a sonic boom 
crack a strong window leaving an adjacent 
weaker window undamaged. If a sonic boom 
breaks glass, the cracks should pass close to the 
center of the pane. Maximum stress occurs at 
the point of maximum deflection, which is at the 
middle of the glass. Cracks connecting adjacent 
sides of glass (cracks across a corner) and diag- 
onal cracks emanating from the corner are not 
usually the result of sonic boom. This type of 
crack is caused by shear or racking force exerted 
on the window. This force can be caused by 
faulty installation, settlement, a projectile, slam- 
ming doors, or by one bumping into the window. 
Temperature changes can cause these cracks. 
Expansion caused by temperature changes will 
create enough stress to crack the glass if the 
window is restricted from moving by dirt, dam- 
aged frames, or improper glazing. Temperature 
cracks may occur to windows located over or 
near a heater or radiator and to an auto window 
on a very cold day when the heater is working. 

Only a negligible portion of energy from a 
sonic boom is transferred through the earth to 
buried structures. During investigations, 
cracked foundation walls are often found. 
Claimants frequently claim these cracks are 
sonic boom damage. This type of damage occurs 
in all types of foundation walls, but is more 
prevalent and more severe in concrete block 
walls. Foundation wall cracks are almost always 
due to settlement or horizontal earth pressure 
but not sonic boom. 

Claims for falling ceilings usually come from 
owners of old houses. Almost 90% of the claims 
for falling ceiling come from houses where the 
ceilings are made of wood lath and plaster. In 
this type of construction, plaster is sloshed up 
through the wood laths and is said to be “keyed.” 
Due to old age and the inherent deficiencies in 
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both old plaster and wood lath, these keys break 
off one by one until there are not enough left to 
hold up the weight of the ceiling. Breaking off 
of keys is accelerated if the house has limber, 
springy floors and walls. In general, falling ceil- 
ings are due to more common phenomena than 
sonic boom. However, a sonic boom may trigger 
and cause an already loose ceiling to fall. If this 
is the case, partial recovery may be awarded the 
claimant. 

The investigating officer, if he feels qualified, 
should record his opinion as to whether the sonic 
boom did or did not cause the damage, but he 
should distinguish between facts and opinions. 
Settlement of the claim depends upon the facts, 
opinions, and recommendations of the investi- 
gating officer. In this regard, it is best not to 
express an opinion to the claimant as to the cause 
of the damage, even if such is known. 

Sonic boom claims should be submitted by the 
claimant on Standard Form 95. These forms 
should be part of the investigators kit. They can 
be hand-delivered by the investigating officer to 
prospective claimants. 

Claims arising in the United States are pay- 





able under the Military Claims Act, 10 U.S.C. 
2733, and chapter XX, JAG Manual. Should 
administrative settlement be impossible be- 
cause of the inability of the parties to reach an 
agreed amount for the damage, or for some other 
reason, and the claim is administratively denied, 
the claimant then has the option to file suit under 
the provisions of the Federal Tort Claims Act, 
28 U.S.C. 2672. Negligence must be pleaded and 
proved. The necessity to have adequate informa- 
tion upon which to base a defense to such suits is 
another reason why the investigation must be 
thorough and complete. 

Sonic boom damage claims of foreign citizens 
arising in foreign countries are payable under 
the provisions of the Foreign Claims Act and 
chapter XXII, JAG Manual. Claims for damage 
to property of U.S. citizens, except claims of 
government employees arising incident to serv- 
ice occurring in a foreign country, are payable 
under the provision of the Military Claims Act 
and chapter XX, JAG Manual. Government em- 
ployees’ claims arising incident to service and 
caused by sonic boom will be processed as pro- 
vided by chapter XXI, JAG Manual. 





INCLUDE IN INVESTIGATIVE REPORT 


Photographs of the damage and diagrams 
of the specific area of damage. Detailed de- 
scription of the damage and of the building 
structure or object involved, including im- 
portant details about type, size, age, and 
general state of repair of the construction. 
If plaster damage was involved, the date 
of the last redecoration and repair. Ex- 
istence or absence of glass damage in 
damaged buildings or structure—show 
whether any other glass damage was re- 
ported and verified as resulting from the 
accident; whether windows or doors were 
open or closed; whether similar damage 
exists in the area; or any loose objects, 
such as dishes, glassware, or bric-a-brac 
inside the building or structure were 
moved. Whether seismic disturbances were 
registered in locality. Other potential 
sources of damage such as heavy truck or 
rail traffic, landslides, explosions or earth- 
quakes, and their direction in relation to 
claimant’s building or structure. Any un- 
usual weather or climatic conditions which 
may have affected the building or structures, 
such as tornados, snow and ice loads, etc. 





SONIC BOOM WILL NOT 


Damage automobile glass. 

Directly cause personal injury or death. 

. Damage building foundation, load-bear- 
ing walls, other structural members, 
driveways, etc. 

. Ordinarily cause new cracks in walls and 
ceilings. 

. Damage the protective glass on a televi- 

sion set or its tubes. 


ad adh 


SONIC BOOM MAY 


. Damage window plate glass. 

. Set off a reaction that causes personal in- 
jury (get medical evidence). 

. Have an adverse affect on animals (con- 
sult veterinarian in such claims). 

. Shake light bric-a-brac from shelves. 

. Occasionally aggravate existing cracks 
in ceilings and walls. 

. Tear away roofing material causing 
leaks. 

. Create negative pressure which will 
force the sides of garages and other 
small frame buildings to bulge outward 
quite noticeably. 








The three charts above, which were compiled as the result of extensive tests by the U.S. Air Force in 1964, are 
intended as guides only and do not cover every aspect of a sonic boom claim. 
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SOME CONSIDERATIONS IN DETERMINING 
LINE OF DUTY/MISCONDUCT STATUS 


LIEUTENANT THOMAS F. BASTOW, JAGC, USNR* 


Much has been written concerning the consequences which flow from 
an adverse misconduct/line of duty determination made by the Judge 
Advocate General. In this article Lieutenant Bastow examines the 
influence of such determinations upon physical disability retirement 
procedures and upon the administration of veterans’ benefits. He 
notes also a liberalizing trend in the application of misconduct rules 
in certain types of cases, such as misappropriation of a motor vehicle. 


INTRODUCTION 


If any of the mariners hired by the master of any 
vessel, go out of the ship without his leave, and get them- 
selves drunk, and thereby there happens contempt to 
their master, debates, or fighting and quarrelling among 
themselves, whereby some happen to be wounded: in this 
case the master shall not be obliged to get them cured, 
or in any thing to provide for them, but may turn them 
and their accomplices out of the ship; and if they make 
words of it, they are bound to pay the master besides: 
but if by the master’s orders and commands any of the 
ship’s company be in the service of the ship, and thereby 
happen to be wounded or otherwise hurt, in that case 
they shall be cured and provided for at the costs and 
charges of the said ship. (Article VI, Laws of Oleron, 
circa 1266 A.D., reprinted at 30 F. Cas. 1174.) 


HUS RUNS ONE of the earliest legal for- 
mulations under which injuries incurred by 
a member of a naval service were subject to 
compensation or penalty—depending upon a de- 
termination of whether those injuries were in- 
curred in the line of duty or as the result of the 


*Lieutenant Bastow is currently serving in the Investigations Divi- 
sion, Office of the Judge Advocate General. He received his Bachelor 
of Arts Degree from the University of Michigan in 1964 and his 
Bachelor of Laws Degree from Harvard Law School in 1967. He 
is a member of the Bar of the District of Columbia and admitted to 
practice before the U.S. Court of Military Appeals. The author 
acknowledges his indebtedness to memoranda prepared on this sub- 
ject by Lieutenant Galen D. Powers, JAGC, USNR-R, and Captain 
Homer A. Walkup, JAGC, USNR. 


member’s misconduct. Today this determination 
demands fresh attention from Navy and Marine 
Corps lawyers, since, under change 21 to the JAG 
Manual, lawyers outside the Office of the Judge 
Advocate General have been given fresh respon- 
sibility with regard thereto. 

Section 0805b of the JAG Manual now pro- 
vides that “reviewing authorities subsequent to 
the [first reviewing] authority exercising gen- 
eral court-martial jurisdiction . . . need neither 
comment nor record their approval or disap- 
proval of . . . [the latter’s] action respecting 
the question of line of duty and misconduct.” 
This provision means that the Office of the Judge 
Advocate General no longer must make the final 
and conclusive line of duty/misconduct deter- 
mination in each case. As a practical matter, in 
all but a handful of the approximately 650 cases 
which arise each month, the final determination 
will now be made by a general court-martial au- 
thority in the field and the Office of the Judge 
Advocate Generali will express no comment on 
that determination. 

In light of the increased responsibility placed 
upon general court-martial authorities, lawyers 
in the field should be aware of the legal back- 
ground of line of duty/misconduct determina- 
tions—a background which includes both the 
legal and practical consequences of determina- 
tions and the developing rationale of these and 
similar determinations. 
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CONSEQUENCES 


Members of the United States Naval Service 
have been liable to make up “bad time” result- 
ing from injury since passage of the Naval Ap- 
propriations Act for the fiscal year 1919.1 That 
Act covered the disease or injury of a member 
“resulting from his own intemperate use of 
drugs or alcoholic liquors or other misconduct.” 
“Other misconduct” was not defined, but the 
Comptroller of the Treasury had already held, 
in interpreting a similar act,’ that “other mis- 
conduct” was a euphemism for illicit sexual in- 
tercourse resulting in venereal disease.’ The 
Navy’s interpretation of ‘“‘misconduct” was 
somewhat broader than the Comptroller’s. Ac- 
cording to section 1028 of Naval Courts and 
Boards (1923 ed.) : “Mere negligence or care- 
lessness is not misconduct. Misconduct is a vio- 
lation of law or regulation; in short an act for 
which the person could have been court-mar- 
tialed.” There were obvious difficulties with this 
interpretation, however, since an act of “mere 
negligence” could be a violation of military law 
in many situations.* Section 0504b of the Naval 
Supplement to the Manual for Courts-Martial 
(1951 ed.) therefore refined the definition, stat- 
ing that: “In order to support a holding of mis- 
conduct it must be found that the death, injury 
or disease was incurred intentionally, or was the 
result of wrongful conduct, either willful or 
grossly negligent, demonstrating a reckless dis- 
regard for the consequences.” This definition is 
essentially the one now found in the JAG Man- 
ual, section 0808a: “To support an opinion of 
misconduct it must be established by clear and 
convincing evidence that the injury or disease 
was either intentionally incurred or was the 
proximate result of such gross negligence as to 
demonstrate a _ reckless disregard of the 
consequences. 

The chief legal result of a “misconduct” opin- 
ion by a general court-martial authority may be 
found in 10 U.S.C. 972.° Under that statute, any 


- Sec. 5, act 1 Jul 1918, Pub. Law 65-182, 40 Stat. 717. 

- Act 24 Aug 1912, Pub. Law 62-338, 37 Stat. 572. 

- 19 Comp. Dec. 483 (1913). 

- Consider, e.g., Manual for Courts-Martial, United States, 1951, 
pars. 166, 187, 213. 

5. Other legal consequences of a general court-martial authority’s 
line of duty/misconduct determination include the deduction of 
lost time from the computation of active service periods for the 
purposes of longevity and retirement, basic pay increase, and 

enlisted promotion. In addition, a member is not entitled to 
pay for a period of time lost due to misconduct involving the 
intemperate use of alcohol or habit-forming drugs. On this sub- 
ject generally, see Cavaneau, Some Consequences of Wrongful 

Absence From Duty, 22 JAG J. 81 (Feb-Mar-Apr 1968), and 
Powers, The Effects of an Adverse Conduct-Line of Duty De- 
termination, 19 JAG J. 3 (Sept-Oct 1964). 
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enlisted member who is unable for more than one 
day to perform his duties because of disease or 
injury resulting from his misconduct is liable to 
make up the time lost. 

But a line of duty/misconduct determination 
under the JAG Manual may have consequences 
beyond the making up of lost time. Under 10 
U.S.C. 1201-1221, a member of the Armed 
Forces who incurs a physical disability may be 
entitled to certain pay upon retirement or sepa- 
ration if his disability was not the result of his 
“intentional misconduct or willful neglect.” ° 
The phrase “intentional misconduct or willful 
neglect” first occurred in section 408 of the 
Career Compensation Act of 1949.7 When the 
Act was submitted to the Congress, as H.R. 
5007, the phrase read simply “misconduct or 
willful neglect’; this was amended, however, 
after the following exchange between Admiral 
Fechteler, the Deputy CNO, and the Senate 
Armed Services Committee: 


Senator BALDWIN. Suppose an officer or enlisted 
man is driving an automobile and through his own 
negligence is seriously injured to the extent that he 
has to be retired. Would he get any retirement pay 
under this? 

Admiral FECHTELER. If it is indicated that it was 
wholly willful and through his own neglect, he would 
not. 

The CHAIRMAN. If he was drunk, in Senator Bald- 
win’s situation that he suggested, and an accident 
happened, he wouldn’t get anything? 

Admiral FECHTELER. That is correct. 

Senator BALDWIN. If he is injured in an accident 
which is determined as having resulted from his own 
misconduct, would the term misconduct there be con- 
strued to mean ordinary negligence? Suppose for 
example he is driving an automobile in violation of 
the speed laws? 

Admiral FECHTELER. I would doubt it, sir. I think 
that would be exempted. It would have to be willful. 
Senator BALDWIN. It says “which is determined to 
have resulted from his own misconduct or willful 
neglect.” 

Would it not be better to say “intentional misconduct 
or willful neglect?” So many people have been injured 
in automobile accidents and later are determined to 
be negligent so that they incur liability for it if other 
people are injured; but I wouldn’t think that would 
be a basis for cutting him off. 


* * * * 


The CHAIRMAN. I think that is a good amendment 
and one that ought to be acceptable. He might, for 
example, be going say just 5 miles over the speed 
limit.* 

6. 10 U.S.C. 1207. 

- Act 12 Oct 1949, Pub. Law 81-351, 63 Stat. 823. 


8. Hearings on H.R. 5007 before the Senate Committee on Armed 
Services, 81st Cong., Ist Sess. 316-317 (1949). 
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Section 0504b of the Naval Supplement to the 
Manual for Courts-Martial (1951 ed.) stated 
that, for the purposes of Navy Department deter- 
minations, the terms “misconduct” and “inten- 
tional misconduct and willful neglect”’ were “‘con- 
sidered to be descriptive of the same standard.” 
Since the test under each statute has been re- 
garded as identical, the line of duty/misconduct 
definition in the Disability Separation Manual 
(by which Navy physical evaluation boards de- 
termine entitlement to retirement and separation 
pay) has been kept parallel to the definition in 
the JAG Manual (by which authorities determine 
whether lost time must be made up).® Thus, it 
is not surprising that until 1963 the physical 
evaluation boards were instructed to regard as 
advisory the Judge Advocate General’s line of 
duty/misconduct determinations.*° The boards 
were not so instructed in the 1963 Disability Sep- 
aration Manual, presumably because the Depart- 
ment intended to emphasize the duty of the 
boards to determine line of duty/misconduct 
status independently for their own purposes. 
However, it would be naive to think that a board 
is not at all influenced when it receives an investi- 
gative report which contains a previously ex- 
pressed opinion on the line of duty/misconduct 
status—particularly since none of the board’s 
members is usually a lawyer. The odds are still 
great that if the general court-martial authority 
holds misconduct, a physical evaluation board 
will follow suit. 

Beyond the areas of lost time and separation 
or retirement pay, a line of duty/misconduct de- 
termination under the JAG Manual may have 
another important consequence. Under 38 
U.S.C. 310, 331, a “disability resulting from per- 
sonal injury suffered or disease contracted in line 
of duty” creates entitlement to compensation 
from the Veterans’ Administration, “‘but no com- 
pensation shall be paid if the disability is the 
result of the veteran’s own willful misconduct.” ™ 
The Veterans’ Administration has defined ‘‘will- 
ful misconduct” as “an act involving conscious 
wrongdoing or known prohibited action. . . . It 
involves deliberate or intentional wrongdoing 
with knowledge of or wanton and reckless dis- 
regard of its probable consequence.” !* 

In the past the Navy Department has taken 
the position that “misconduct” under the lost 


9. See JAG Manual, secs. 0807-0809, and Disability Separation 
Manual (1963 ed.) secs. 0217-0218. Changes in the latter have 
not yet been made in order to bring it up to date with the most 
recent revision of the former, but it is anticipated that the changes 
will be made at an early date. 

10. Disability Separation Manual (1959 ed.), par. 0217a. 

. See also 38 U.S.C. 105. 

12. 38 C.F.R. sec. 3.1 (n). 
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time statute and “willful misconduct” under the 
veterans’ compensation statute are synonymous 
terms.'® The Navy’s position gains some strength 
perhaps from the language of a century-old con- 
gressional enactment awarding compensation to 
those veterans “disabled from sea service,” but 
excepting those “discharged for misconduct.” ** 
The Veterans’ Administration itself follows the 
Navy’s position to some extent, since its own 
regulations bind it to accept any service depart- 
ment line of duty/misconduct determination 
which is favorable to the veteran, unless the 
determination “is patently inconsistent with the 
facts and the requirements of laws administered 
by the Veterans’ Administration.” * Veterans’ 
Administration regulations are silent on the sub- 
ject of service determinations which are unfavor- 
able to the veteran. However, insofar as it has 
been possible to trace specific cases through Navy 
and VA processes, there appears to be near 
unanimity in line of duty/misconduct determi- 
nations. Thus, as with the physical evaluation 
boards, the odds are great that the Veterans’ Ad- 
ministration will follow holdings of misconduct 
made by Navy general court-martial authorities. 


RATIONALE 


In light of the possible consequences of a mis- 
conduct holding—most significantly, the mak- 
ing up of lost time, loss of retirement or separa- 
tion pay, and loss of disability compensation— 
some reasons need to be suggested for reaching 
these results. First, it can be said that a holding 
of misconduct prevents the subject from evad- 
ing service. The man who deliberately shoots 
himself in the foot faces more than hospital 
treatment which may be both uncomfortable and 
protracted : when he leaves the hospital he must 
serve the same length of time on active duty as 
he faced before he went in. Thus, the United 
States is given the service owed to it by each 
man who is able. 

Second, the penalties which attach when in- 
jury-producing conduct is characterized as 
“misconduct” may deter such conduct in the fu- 
ture. Thus, the man who is injured while en- 
gaged in a fight, but who is not permanently 
disabled, may be deterred from engaging in 
such misconduct in the future by the knowledge 
that his enlistment will be extended again if he 


. Naval Supplement to the Manual for Courts-Martial (1951 ed.), 
sec. 0504b. 

. Sec. 6, act 2 Mar 1867, 14 Stat. 516. This enactment modified a 
prior one which simply made any veteran of the naval service 
“disabled in the line of his duty” eligible for a pension. Sec. 13, 
act 17 Jul 1862. 12 Stat. 608. 

5. 38 C.F.R. sec. 3.1 (n). 
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is similarly injured. If the man is permanently 
disabled, of course, he will be discharged and the 
Navy has no real interest in deterring his future 
misconduct. However, others may be deterred 
from engaging in fights by the knowledge that 
they too will be subject to forfeiture of benefits 
or making up lost time if they are injured while 
so engaged. 

Third, a holding of misconduct may conserve 
governmental funds by withholding benefits 
from the unworthy. The intent of the Congress 
would seem to be that funds appropriated for 
retirement and separation pay shall not be ex- 
pended on those who are disabled as a result of 
their own misconduct, such as those disabled as 
a result of drunken driving.*® A holding of mis- 
conduct has this effect when it is made by a phys- 
ical evaluation board; it has the similar effect of 
foreclosing payment of disability compensation 
when made by the Veterans’ Administration. 

Of course, each reason for arriving at a hold- 
ing of “misconduct” carries with it its own lim- 
itations. For example, the United States does 
not derive practical benefit from extending the 
enlistment of every “bad actor.” And the impo- 
sition of penalties upon one injured by his own 
misconduct will not deter others from engaging 
in similar misconduct if they think they will not 
be injured while so engaged. Nor does it serve 
a useful purpose uniformly to terminate without 
compensation the income of those who are dis- 
abled but “unworthy.” Comparatively recent de- 
velopments recognize these limitations. 

The Manual of the Judge Advocate General 
has always provided, in effect, that a man’s en- 
listment shall not be extended solely because of 
conduct in which he engaged while, “as the re- 
sult of mental defect, disease or derangement, 
he was ... unable to comprehend the nature 
of such acts or to control his actions.” ‘7 Change 
21 to the JAG Manual further defines that class 
of persons who are exempted from otherwise- 
required extensions of enlistment because they 
lack mental responsibility. The terms “mentally 
responsible” and “mental responsibility” are 
employed in the revised section 0810 and the 
reference to “presumption of sanity” is stricken 
from section 0810b. The revision of the JAG 
Manual thus makes it clear that a man may be 
excused from an otherwise-applicable extension 
of enlistment for lack of mental responsibility, 
regardless of whether or not he is “insane” in 
the criminal sense. 





16. Hearings on H.R. 5007 before the Senate Committee on Armed 
Services, 81st Cong., Ist Sess. 316-317 (1949). 
17. JAG Manual, sec. 0810a. 
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Change 21 to the JAG Manual recognizes an- 
other limitation of the reasons for holding mis- 
conduct. Gone now is the old section 0809a which 
required a holding of misconduct for any injury 
incurred while voluntarily participating in the 
theft or wrongful appropriation of a vehicle. 
This change might best be regarded as recogni- 
tion that a misconduct holding does not deter 
the kind of action in question. Since few people, 
if any, misappropriate a vehicle in the expecta- 
tion that they will be injured while operating it, 
they are unlikely to be affected by a rule which 
penalizes such appropriation only if an injury 
results. 

There appears to be a growing recognition in 
the United States that it is not always wise to 
deny compensation where a man’s regular in- 
come is terminated due to his own fault. Take, 
for example, the most drastic possible termina- 
tion of a man’s income—death. When Congress 
first provided that the Secretary of a service 
should pay gratuities to the survivors of mem- 
bers who died on active duty, it excluded the 
survivor of any member who died as “the result 
of his own misconduct.” ** Thirty-seven years 
later, Congress finally eliminated the miscon- 
duct exclusion and provided for payment of 
death gratuities to the survivors of all members 
who die on active duty, excluding only those who 
are put to death as lawful punishment for 
crimes.’® 

A parallel, if less dramatic, shift is occurring 
in the civilian field of workmen’s compensation. 
There are increasing pressures slowly moving 
workmen’s compensation toward a system of so- 
cial insurance for the loss of income-earning abil- 
ity, regardless of the disabled worker’s fault.?° 
Decisions under workmen’s compensation acts 
are interpreting with increasing liberality the re- 
quirement that the disabled worker’s injury must 
“arise out of and in the course of his employment” 
and must not be the result of “his intentional and 
willful misconduct.” * There is greater willing- 
ness, for example, to award compensation for 
disabilities which result from workers’ “horse- 
play.” ** Some of the reasons which support such 
decisions are: (1) that denial of compensation is 
often harshest on innocent dependents, and (2) 
that those denied compensation for loss of wage- 
earning ability must eventually depend upon some 





18. Act 17 Dec 1919, Pub. Law 66-99, 41 Stat. 367. 

19. Sees. 301-304, act 28 Jun 1956, 70 Stat. 868. See 10 U.S.C. 1475- 
1480. 

20. See Brodie, The Adequacy of Workmen’s Compensation as Social 
Insurance, 1963 Wisc. L. Rev. 57. 

21. Mich Stat., secs. 17.151, 17.152 (1960). 

22. See, e.g., Crilly v. Ballou, 353 Mich. 303, 91 N.W. 2d 493 (1958). 
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other source of relief. It should be noted that 
these reasons are not irrelevant to analogous line 
of duty/misconduct determinations under the 
JAG Manual. 


CONCLUSION 


While it is not immediately apparent from the 
JAG Manual, the determination of a sailor’s line 
of duty/misconduct status may have conse- 
quences nearly as far-reaching today as in the 
time of the Laws of Oleron. A holding of “mis- 


conduct” may result not only in the making up of 
time lost, but also in the denial of retirement or 
separation pay and of disability compensation. 
Those charged with the responsibility for mak- 
ing line of duty/misconduct determinations 
should be aware of the roles which such deter- 
minations may play—preventing evasion of 
service, deterring undesirable conduct, and de- 
nying benefits to the unworthy, but they should 
be aware also of the limitations inherent in 
those roles. 





COMP. GEN. DECISIONS 


PAY AND ALLOWANCES—Dislocation Allowance Not . Payable 
Where Dependents Evacuated to Temporary Safe Haven and 
Returned After Short Absence to Place From Which Evacuated 


@ Military dependents were authorized on 9 June 1967 
to proceed from a base in Libya to a base in Germany as 
a result of Project Safehaven. Their orders also author- 
ized transportation to the United States. The dependents 
did not relocate in the United States but returned to 
Libya on 26 July 1967. Evacuation allowances were paid 
for the entire period of absence, but payment of disloca- 
tion allowances was denied. The contention was made to 
the Comptroller General that although 37 U.S.C. 405a 
(a), prior to its amendment by Public Law 89-608 ap- 
proved 30 September 1966, provided for payment of 
evacuation allowances only when dependents were 
evacuated “from places outside the United States to 
places inside the United States,” that restriction was, 
nevertheless, removed by the 1966 amendment, and, 
therefore, paragraph M9008 of the Joint Travel Regula- 
tions, which still provides for such a restriction, is con- 
trary to law and without effect to deny dislocation 
allowances for these dependents. 37 U.S.C. 407 specifi- 
cally provides, however, that under regulations approved 
by the Secretary concerned (emphasis added), a member 
whose dependents are covered by 37 U.S.C. 405a(a) is 
entitled to a dislocation allowance. Neither of these two 
sections of title 37 is, therefore, self-executing, and to 
be effective both sections require implementing instruc- 
tions. Accordingly, it was held to be within the authority 
of the Secretaries concerned to issue such implementing 
regulations, and it was further held that the provisions 
of paragraph M9008 of the Joint Travel Regulations, 
which in effect deny dislocation allowances incident to a 
temporary evacuation of dependents to a foreign base, 
are not in conflict with the provisions of 37 U.S.C. 407. 
(Comp. Gen. Decision B-163301 of April 19, 1968.) 
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(Continued from page 2) 


PAY AND ALLOWANCES—Dislocation Allowance Not Payable When 
Removal of Household Is Attributable to Missing Status of 
Servicemember 


@ The Under Secretary of the Air Force requested a 
decision as to whether a dislocation allowance is payable 
when the dependents of a servicemember missing in ac- 
tion are relocated to another area. In the first instance, 
the servicemember, accompanied by his dependents, was 
permanently stationed in Spain, when he received per- 
manent change of station orders to a restricted area in 
Southeast Asia. His dependents relocated his household 
and travelled to a designated place in Arlington, Vir- 
ginia, in connection with his permanent change of sta- 
tion. The member received dislocation allowance for 
this move. After the member was reported missing in 
action, his dependents moved to Denver, Colorado, pur- 
suant to travel orders issued under authority of Joint 
Travel Regulations, chapter 7, part D. The Comptroller 
General held that the relocation of the dependents’ 
household from Arlington to Denver, the place selected 
by them under travel orders issued under authority of 
87 U.S.C. 554, was incident to the member’s missing 
status rather than incident to a permanent change of 
station. Accordingly, the payment of a dislocation allow- 
ance was not authorized. In the second instance, the 
member involved did not relocate his household to a place 
selected by him incident to his permanent change of 
station under his official orders, but, rather, he elected 
to have his dependents remain in the area where they 
had been located. Subsequently, after the member was 
reported as missing in action, the dependents relocated 
their household to a place selected by them under orders 
issued pursuant to the regulations implementing 37 
U.S.C. 554. The payment of a dislocation allowance was 
held not authorized under such circumstances. (Comp. 
Gen. Decision B-163530 of April 16, 1968.) 
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SAN DIEGO LAW CENTER DEDICATED 


RADM Marshall E. Dornin, USN, Commandant, Eleventh Naval District, speaking at the opening of the 
San Diego Navy Law Center. RADM Donald D. Chapman, JAGC, USN, Deputy Judge Advocate General 
of the Navy, and CAPT Herbert T. Schmidt, JAGC, USN, 11ND Legal Officer, listen. 


On 1 August 1968 a new Navy law center was 
gaveled into existence at Naval Station, San 
Diego, California, by Rear Admiral Marshall E. 
Dornin, U. S. Navy, Commandant, Eleventh 
Naval District, and Rear Admiral Donald D. 
Chapman, JAGC, U. S. Navy, Deputy Judge 
Advocate General of the Navy. 

Rear Admiral Chapman, in his dedicatory re- 
marks, hailed the new activity as “yet another 
major step forward in our effort to provide bet- 
ter legal service to the Navy.” He noted that the 
law center concept had been initiated to permit 
maximum utilization of the legal talent avail- 
able, for the benefit of the operating forces, the 
shore establishment, and the personnel of the 
Navy and their dependents. 

The San Diego Law Center is designed to af- 
ford the Navy in that area the most complete 
legal service possible within the confines of cur- 
rent directives and resources. It will give the 
commands and personnel served a focal point to 
which they may turn for legal help, without 
diminution of command prerogatives and re- 
sponsibilities in legal matters. 
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To the commands served by the Law Center 
will be available complete assistance in al! facets 
of military justice, from investigation through 
review, as well as assistance in administrative 
matters such as separations and retirements, 
claims, investigations, and the interpretation of 
statutes and regulations. 

To the individual servicemember and his 
family will be available legal assistance in all 
its manifold forms, rendered in cooperation 
with local bar associations and the civilian legal 
establishment. The founding of law centers is 
deemed an important part of the continuing 
effort of the Judge Advocate General to insure 
the most up-to-date legal assistance services to 
Navy men and women and their dependents. 

The new Law Center, located in Building 73, 
Naval Station, San Diego, is under the immedi- 
ate direction of Commander Charles J. Mackres, 
JAGC, U. S. Naval Reserve, and the general 
cognizance of Captain Herbert T. Schmidt, 
JAGC, U. S. Navy, Eleventh Naval District 
Legal Officer. 
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